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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an Appeal by Evans D. Gardner, plaintiff in the 
Court below, from a Judgment for the defendant entered 
upon the verdict of a Jury in the District Court of the 
United States for the District of Columbia in an action for 
personal injuries sustained by the plaintiff as the result 
of a collision between the automobile of the plaintiff and a 
Capital Transit Company street car. Jurisdiction in the 
District Court is derived from Title 11, Section 306, of the 
Code of Laws for the District of Columbia (1940 Edi¬ 
tion). Original Jurisdiction in the District Court is al¬ 
leged on page 1 of the Complaint. (Joint App. 1.) 

This Court has Jurisdiction to review the Judgment un¬ 
der the provisions of Title 17, Section 101, of the Code of 
Laws for the District of Columbia (1940 Edition) respecting 
Appeals from the District Court of the United States for 
the District of Columbia. 
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Statement of the Case 

This is an action by t lie appellant, Evans D. Gardner, 
hereinafter referred to as ‘‘plaintiff”, to recover damages 
from the appellee, Capital Transit Company, hereinafter 
referred to as “defendant”, for personal injuries sustained 
by the plaintiff as the result of a collision between the plain¬ 
tiff’s automobile and a street car of the defendant. 

The accident occurred on Kenilworth Avenue, Northeast, 
in this City, on August 22nd, 1943, at about 9:00 F. M., at or 
about in front of premises 1124 Kenilworth Avenue. The 
plaintiff was driving his 1941 Tudor Chevrolet automobile. 
On this part of Kenilworth Avenue there is a single street 
car track located in the center of the street. Street cars 
are operated in both directions on this single track. They 
travel to the end of the line on this single track, then switch 
around, and return to the City on the same track. At the 
time of the accident the plaintiff was traveling in a southerly 
direction toward the City—the street car was traveling in 
a northerly direction or toward the end of the line which 
was approximately one mile distant. 

The plaintiff testified on his own behalf that he was driv¬ 
ing his automobile along Kenilworth Avenue, toward the 
City, with the left front wheel slightly over the west rail of 
this track, at a speed of approximately 20 miles per hour. 
He was familiar with this single track project and knew that 
street cars were operated in both directions on this track. 
There were automobiles parked along the curb of Kenil¬ 
worth Avenue and he was not driving too close to them. 
Plaintiff saw a street car ahead of him at a distance of 
approximately 150 feet. It was being operated without any 
front headlights. He saw no lights whatever. When the 
plaintiff first saw this street car he thought it was the rear 
end and was traveling in the same direction as he was. 
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When the street car was approximately 100 feet in front of 
his automobile he realized that it was coming toward him 
and immediately swerved to the right to avoid being struck 
by the street car. He tried to get off of the track as quick 
as he could. The street car was going at such a rate of 
speed that he couldn’t get out of the way. The street car 
did not slow down at any time prior to the collision. The 
street car sounded no gong. The plaintiff’s automobile 
came to an immediate stop right at the point of the impact. 

It did not travel 10 feet after the collision. When the 
automobile came to a stop it was in the street, close to the 
street car tracks. The street car traveled a distance of 
over 150 yards or over a block before it came to a stop 
after this collision. The street car was traveling at a speed 
of between 30 to 33 miles per hour. The automobile was 
struck by the left front of the street car. The street car 
struck the left side of the automobile at the door where the 
plaintiff was seated. The point of collision was not on the 
side of the street car. The whole left side of the automobile 
was damaged. The left door was dented, the glass in the 
left window was broken, the rear fender was crushed and 
had to be replaced, and, the left front fender had to be 
straightened. The injuries sustained by the plaintiff neces¬ 
sitated his confinement in the hospital from August 22nd, j 

i 

1943 until September 24th, 1943. He was unable to return I 
to his place of employment until February 21st, 1944. 
(Joint App. 3.) ! 

Dixie Gardner, sister of the plaintiff, testified on his be¬ 
half substantially as follows: That she was a passenger in 
the plaintiff’s automobile and was riding in the front seat 
next to the plaintiff. It was dark at the time of this acci¬ 
dent and there were no lights on the street car. The street i 

i 

car was going faster than any street car she had ever seen. ! 
It seemed like it came out of nowhere. Automobiles were 
parked all along the curb of Kenilworth Avenue, on the 
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right hand side. The automobile did not go past the street 
car but the street car went past us. The automobile stopped 
immediately—right there in the street. After the impact 
the automobile was still sitting right next to the street car 
tracks. The street car did not come to a stop until it had 
gone a good block. When the street car went by, the auto¬ 
mobile was still right next to the street car track. The street 
car sounded no gong. The automobile was struck by the 
front part of the street car. The impact on the automobile 
was on the left side at the door where the plaintiff (driver) 
was seated. The plaintiff’s automobile was swerving to 
the right at the time of the impact to avoid being struck by 
the street car. The street car did not slow down. The 
whole left side of the automobile was damaged and smashed 
in. There was no light on the front of the street car. 
(Joint App. 17.) 

Doris Louise Moreland, testilied on behalf of the plain¬ 
tiff substantially as follows: That she was a passenger 
in the plaintiff automobile at the time of this accident and 
occupied the rear seat with her husband. After the acci¬ 
dent the plaintiff, Evans D. Gardner, went to the hospital 
with his sister. The witness remained at the scene of the 
accident. It was dark at the time of the accident and tne 
street car had no lights. She was looking out the front 
as the automobile proceeded along and could see well. The 
lights were still on the plaintiff automobile after the acci¬ 
dent. The street car sounded no gong. The plaintiff auto¬ 
mobile stopped immediately after the accident in the street. 
It stopped light where it had been hit and two fellows came 
and pushed it to the curb. There were automobiles parked 
at the curb and the men had to push the plaintiff auto¬ 
mobile past them to the curb. These automobiles were 
parked at the curb before this accident. The street car 
came to a stop about a block away from the accident. The 
street car pushed the automobile over a little and then 
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scraped along. The automobile was struck on tlie left 
side right at the door where the plaintiff was seated. The 
left front part of the street car struck the automobile. The 
policemen came while witness was still there but did not 
talk to her or ask her for her name. (Joint App. 24.) 

Harry W. Moreland, Jr., testified on behalf of the plain¬ 
tiff substantially as follows: That he was a passenger in 
the plaintiff automobile and was riding in the rear with 
his wife. It was dark at the time of the accident. The 
plaintiff automobile was traveling on Kenilworth Avenue 
toward the City at a speed of 20 or 22 miles per hour. The 
street car sounded no gong. At the time of the accident 
witness was looking out of the front of the automobile— 
straight ahead. He could see some distance ahead. He 
saw nothing coming toward us at ail. All of a sudden 
there was a crash. Witness looked around and saw a street 
car about 100 yards away, from the scene of the accident. 
The street car traveled about 100 yards after the impact. 
The plaintiff automobile came to a stop at once, as soon as it 
crashed. The automobile came to a stop right next to the 
street car tracks. It was a sudden crash and there was 
no scraping at all. After the accident witness started 
back toward the street car. It was in the next block. The 
plaintiff automobile had lights on. It had just crossed a 
narrow bridge where the front headlights were seen light¬ 
ing the roadway ahead. Witness did not see the street car 
until after the crash and looked hack. The street car was 
traveling 30 to 35 miles per hour. The automobile was 
struck on the left side. It had a large dent in the left front 
door. The damage ran the full length of the automobile, 
from the front fender to the rear fender. Automobiles 
were parked along the curb of Kenilworth Avenue. (Joint 
App. 32.) 

Dr. Valentine M. Hess testified on behalf of the plain¬ 
tiff in substance as follows: That he treated the plaintiff, 
Evans D. Gardner, for the injuries received in this accident 
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at Providence Hospital on August 22nd, 1943. The patient 
was in shock, with excessive severe injury to the left elbow. 
All of the skin was torn off the elbow. The bones were 
broken up and smashed. The tendons and ligaments and 
soft tissues were torn out. He was treated for shock. The 
diagnosis disclosed a compound comminuted fracture with 
destruction of the elbow joint of the left arm. Operations 
were performed on August 22nd, 1943, and on September 
3rd, 1943, when a plastic operation was performed. These 
bones were badly broken and the whole joint disrupted or 
torn to pieces. The patient was fortunate that no amputa¬ 
tion of the left arm was necessary. The patient remained 
in Providence Hospital from August 22nd, 1943 until Sep¬ 
tember 24th, 1943. The arm is permanently stiff at the 
elbow. (Joint App. 31.) 

Henry Zinn, the motorman, testified on behalf of the 
defendant substantially as follows: He has been operating 
street cars for 17 vears. He testified that the automobile 
involved in this accident was being driven in the roadway, 
clear of the tracks, that he first saw the automobile when it 
was 18 to 20 feet away from the street car, off of the tracks, 
and that when the automobile was 7 or 8 feet away from 
the street car it suddenly swerved out on the tracks. The 
automobile then got off of the track but not far enough and 
struck the side of the street car, six feet beyond the front. 
The automobile scraped along the side of the street car, 
and kept on going, a distance of 150 feet, stopping still 
mighty near the street car track. He did not ring his gong 
previous to the automobile coming onto the tracks. While 
the automobile was traveling the 7 or 8 feet after turning 
onto the track he applied his brakes and rang his gong a 
dozen times. A block away from the accident the automo¬ 
bile w r as not on the tracks. The street car was being oper¬ 
ated at a speed of 15 miles per hour and came to a stop in 
about 25 feet. The automobile was going 25 miles per hour 
and went 150 feet after the collision. The curtain in the 
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street car behind the motorman was down at the time of 
the accident. No gong was sounded previous to the time the 
automobile turned toward the street car tracks. (Joint App. 
51.) | 

Statement of Points 

1 

1. The Trial Court erred in denying plaintiff’s request¬ 
ed instructions numbered 1, 2, and 3. 

2. The Verdict of the jury was against the weight of ! 
the evidence. The defendant’s theory of how this accident 
happened is utterly at variance with well-established and 
universally recognized physical laws. 

Summary of Argument 

1. A street car company 'has a preferential but not the 
exclusive right to use that portion of the streets occupied 
•by its tracks. The streets of the city of Washington are 
public highways for the convenience of all citizens and 
other persons who may desire their use. The public and 
the street car company have an equal right to the use of 
the streets between the tracks and are mutually bound to ; 
use reasonable care to avoid collisions. Each must exercise 
its right with reasonable regard for the other. The Dis¬ 
trict Court erred in refusing to so instruct the jury. 

When the space between the rails is used by other vehi- j 
cles the operator of a street car is required to give timely I 
warning of his approach in order that such vehicle may 
get out of the way. 

2. A Federal -Court takes Judicial Notice of the laws of 
every State and of the District of Columbia. It is strongly i 
contended that the Trial Court should have taken Judicial 
Notice of the Traffic and Motor Vehicle regulations for the 
District of Columbia and erred in refusing to instruct the j 
Jury as requested by the plaintiff on the speed regulations, j 
Further, that the District Court erred in refusing to in-1 
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struct the Jury that the plaintiff in driving his automobile 
had the right to assume that the street car would be pro¬ 
ceeding at a lawful rate of speed. 

3. A motorman in the operation of a street car is under 
a duty to exercise reasonable and due care. This requires 
the car operator to keep a diligent lookout ahead so that 
the street car may be stopped in time, if possible, to avoid 
injury; and to have his car under ready control so that it 
may be readily stopped when the danger is found to be 
imminent. The Trial Court erred in refusing to so instruct 
the jury. 

4. The Verdict of the Jury was clearly and manifestly 
against the weight of the evidence. It is a well established 
rule that where the record on Appeal presents a conflict in 
the evidence, the action of the jury precludes an Appellate 
Court from disturbing the verdict. But, this rule is ap¬ 
plicable only when there is substantial evidence in the rec¬ 
ord to support the verdict. In the Federal Courts a verdict 
supported by only a scintilla of evidence will not be allowed 
to stand, especially, where there is overwhelming credible 
evidence to the contrary. In the case at bar a 44,000 pound 
street car and a 1941 Tudor Chevrolet automobile met on 
the highway while traveling in opposite directions. After 
the impact the vehicles were over 300 feet apart. The 
automobile was heavily damaged. 

The defendant’s version of how this accident occurred, 
as testified to by the motorman of the street car, was, that 
the automobile when IS to 20 feet away from the front of 
the street car was being operated in the roadway, clear of 
the street car tracks. When the automobile was 7 or 8 
feet away from the front of the street car it suddenly 
swerved onto the street car tracks. While the automobile, 
which was traveling at a speed of 25 miles per hour, trav¬ 
ersed this 7 or 8 feet the motorman applied his brakes 
and rang the gong 12 times. The automobile then attempted 
to get off of the street car tracks but did not get off far 
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enough and struck the side of the street car. The street 
car came to a stop in 25 feet. The automobile went 150 
feet on down the highway before it came to a stop. 

It is strongly argued that the defendant’s version of 
this accident is inherently improbable and absolutely at 
variance with well-established and universally recognized 
physical laws. The weight of this street car and the powei* 
required to operate it, certainly, makes it more difficult to 
stop or control than an ordinary vehicle. The testimony of 
the motorman is contradicted by the incontrovertible phy¬ 
sical facts. 

ARGUMENT 
PART I 

A street railway company has a preferential but not an 
exclusive right to the use of the parts of a public street 
occupied by its tracks. 


It is contended that the Trial Court erred in refusing to 
instruct the jury on the law pertaining to the street car 
company’s right of way over its tracks. Plaintiff’s re¬ 
quest for Instruction No. 1, reads as follows: 

‘‘You are instructed that the whole of Kenilworth 
Avenue, Northeast, from curb to curb is a public high¬ 
way and that the permission given the Capital Transit 
Company to lay rails to operate streetcars thereon 
does not take away from the portion of the street so 
used the character of a public highway, or give to the 
Capital Transit Company an exclusive right to the 
use of such portion of the street, but that the public 
using other vehicles may use the space beside the 
rails, and between the rails, and the rails themselves, 
and that when so used by other vehicles the street¬ 
cars of such Company are required to give timely no¬ 
tice of their approach to vehicles in their way in order 
that such vehicles may get out of their way, and 
such streetcars are subject to the same requirements 
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as other vehicles and stand on a footing of equality 
with them in respect to using due care to avoid colli¬ 
sion/’ (Joint App. S4-8rO 

A similar prayer was granted by the Court in the case 
of Washington Rv. & Electric Co. vs. Buscher, 54 App. 
D. C. 353, 298 Fed. 675. (See Transcript of Record, Case 
Xo. 4024, Page 30, Plaintiff's Prayer No. 1.) 

In the case of Capital Traction Co. vs. Crump, 35 App. 
D. C. 169, 175, the Court granted the following instruction 
at the request of the plaintiff: 

‘‘The jury are instructed that the whole of Seventh 
Street, from curb to curb, is a public highway, and 
that the permission given to the Capital Traction Com- 
panv to lav rails to run cars thereon does not take 
away from the portion of the street so used the char¬ 
acter of a public highway, or give the Company an 
exclusive right to the use of such portion of the street; 
but that the public using other vehicles may use the 
space beside the rails and between the rails and the 
rails themselves whenever the necessities of traffic so 
require, and when they are not occupied by a car of 
such company passing or about to pass; and that, 
with the exception that such cars, since they cannot, 
like other vehicles, pass around vehicles in front of 
them, and therefore must give timely notice of their 
approach to vehicles in their way in order that such 
vehicles may get out of their way, such cars are sub¬ 
ject to the same requirements as other vehicles, and 
stand on a footing of equality with them, in respect 
to using due care to avoid collision.” 

This Court stated that there was no error in this instruc¬ 
tion. 

The law relating to the street car company’s right of 
way over its tracks was enunciated as follows, on page 176, 
in this opinion: 

“* * * A street-car company has a preferential right 
of way over its own tracks, which all persons, under 
ordinary conditions, must respect. * * * At the same 
time, the streets occupied by tracks are open to all 
proper uses of the people, who are frequently com¬ 
pelled to cross, or to briefly occupy, the tracks in going 
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to and from their homes and about their daily business. 

The railway company has no exclusive right to the use 
of the parts of the streets occupied by its tracks. Rail¬ 
way and people alike must exercise their respective 
rights, with due regard to the rights of each other. 
They must exercise reasonable care, under the cir¬ 
cumstances of each particular case.” 

In the case of Washington Ry. & Electric Co. vs. Cullem- 
ber, 39 App. D. C. 316, this Court stated on page 326, that— 
“The rights and duties of railway companies and of indi¬ 
viduals traversing the streets of the city are reciprocal. 
Each must recognize the rights of others and exercise rea¬ 
sonable care to avoid inflicting or receiving injury.” 

In Capital Traction Co. vs. Divver, 33 App. D. C. 332, Mr. . \ 
Justice Robb, delivered the opinion of this Court and said, 
on page 335: “It may be conceded that there is a recipro¬ 
cal duty resting upon a street railroad and the public in the 
use of the streets, and that neither may, with impunity, 
ignore the rights of the other. • • 

Jaquette vs. Capital Traction Co., 34 App. D. C. 41, on 
page 45, stated the street car company’s right of way over 
its tracks as follows: 

• Under such circumstances, the franchise, or 
right of way of the company, is confined within the 
narrow’ limits strictly necessary for the operation of 
its cars, and even this is not an exclusive right of way, 
but it remains a part of the street open to the public 
passing along and across the street. In fact, it has no 
greater right to use the street than the public; and 
neither has a right to so use it as to make it dangerous 
to the other; nor can either impose an unreasonable 

burden upon the other as a result of this joint use. 

• * • ?■> 

In Washington Ry. & Electric Co. vs. Upperman, 47 App. ! 
D. C. 219, the following pertinent language is found on 
page 227: 

“* • * Undoubtedly, a street car company has a 
preferential right of w*ay over its tracks, which the 
public generally is required to respect. But the right 


i 

i 

I 


I 
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has its limitations. The public lias a reciprocal right 
to the use of the streets and to that portion thereof 
occupied by the railway company’s tracks. Having 
this right, it has the further right to assume that the 
railway company, or its agents, will not negligently 
operate its cars. In other words when a motorman 
sees a pedestrian or one driving a vehicle approaching 
the track in front of his car, he has a right to assume 
that such person will respect the preferential right 
of the company, and not heedlessly expose himself 
to danger. On the other hand, the person approaching 
the track has the right to assume that tiie motorman 
in charge of the approaching car not only has his 
car under control, but is operating it in a lawful way, 
free from any imputation of negligence.” 

In the recent case of Kelly Furniture Co. vs. Washington 
Ky. & Electric Co., 64 App. I). C. 215, 217, 76 Fed. (2d) 985, 
this Court reiterates what it said in its prior decisions con¬ 
cerning the right of way over its tracks of a street car 
company, in the following language: 

“We have said recently that at street crossings a 
street car has a preferential right of way. • * • The 
rule is nearly universal and grows out of the very 
necessities of the situation. * * * In view of this, we 
have held that it is the duty of a pedestrian or a 
traveler in an automobile on or near the street car 
track to exercise reasonable care, as the street car 
approaches, to get off or keep off the track until it 
passes; and the reason for this, in turn, is the greater 
ease and facility of pedestrians, or travelers by vehicle 
in stopping or changing their course. The rule is, 
however, at all times subject to a showing of the exer¬ 
cise of reasonable care on the part of the motorman in 
charge of the car to avoid an accident. He must give 
reasonable notice of the approach of the car, and like¬ 
wise must control its movement so as, in the exercise 
of reasonable care, to avoid running into a person who 
may inadvertently get in its way.” 

In the case of Cincinnati Traction Co. vs. Klinkenberg, 
21 Ohio App. 57, 152 N. E. 773, we find a factual situation 
very similar to the instant case. The action was for dam¬ 
ages for wrongful death as a result of a collision between 
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an automobile and a street car. Klinkenberg was driving 
his automobile along Harrison Avenue toward Cincinnati. 
There was a single track in the center of this portion of 
Harrison Avenue. The plaintiff automobile was proceed¬ 
ing with the left wheels running in the portion of the 
street between the rails and the right wheels outside of 
the rail. The street car was proceeding in the opposite 
direction. As soon as Klinkenberg saw the street car he 
turned to the right, his front wheels having cleared the 
track when the collision took place. The automobile was 
struck in the rear. The roadway was clear. The plaintiff 
recovered a judgment. The Appellate Court affirmed the 
judgment and said that there seems to be no reason why 
the decedent was negligent in traveling in this portion of 
the roadway. He attempted to turn in sufficient time to 
clear the track. The evidence showed that the street car j 
was speeding. It was not under proper control and could 
not be stopped within a reasonable distance. The motor- 
man did not slacken his speed until within one car length 
of the plaintiff automobile. 

Plaintiff’s request for Instruction No. 1 further pro¬ 
vided that—“streetcars of such Company are required to 
give timely notice of their approach to vehicles in their 
way.” This is sound law. 

The case of Kelly Furniture Co. vs. Washington Ry. & 
Electric Co., supra, states that the motorman must give 
reasonable notice of the approach of the car, and likewise 
must control its movements. 

In the case of Denver City Tramway Co. vs. Cobb, 
164 Fed. 41, there was no recovery inasmuch as both par¬ 
ties were found to be negligent. The negligence of the ! 
defendant consisted in a failure to give a timely signal or 
warning of the approach of the car and in a failure to make 
timely observation of the surroundings at the crossing, 
so that the speed might be checked, or the car stopped, in 
time to avoid a collision. 
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In Capital Traction Co. vs. Crump, supra, page 177, 
the jury was instructed that it is the duty of persons in 
charge of a car to use reasonable care and diligence to 
observe whether vehicles a short distance in front of them 
are on or so near the track as to be in danger of being 
struck by the car, and that if they see such danger it is 
their duty to give timely warning of the approach of the 
car, and to keep the latter under such control that it may 
be stopped in time to prevent injury. 

PART II 

A federal court takes judicial notice of the laws of every 
state and of the District of Columbia. 


Plaintiff’s Requested Instruction No. 2, which was re¬ 
fused, was as follows: 

“You are instructed as a matter of law that the 
plaintiff in driving his automobile at this place had the 
right to assume that the north bound streetcar would 
be proceeding at a lawful rate of speed. If the Jury 
finds from all the evidence that the streetcar at the 
time it was proceeding in a northerly direction on Ken¬ 
ilworth Avenue, N. E., when it struck the automobile 
of the plaintiff was being operated at a speed in excess 
of 25 miles per hour or at a speed that was greater 
than was reasonable under all the circumstances 
shown by the evidence then the defendant would be 
guilty of negligence and if such negligence was the 
proximate cause of the injuries sustained by ihe plain¬ 
tiff then your verdict in this case must be in favor of 
the plaintiff.” (Joint A>pp. 85.) 

The Traffic and Motor Vehicle Regulations for the Dis¬ 
trict of Columbia read as follows: 

Article VI. Operation of Vrhici.es. 

Section 22. Restrictions as to Speed. 

(b) No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and pru¬ 
dent having due regard to the traffic, surface, 
and width of the highway, and the hazard at in- 
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tersections, and any other conditions then ex¬ 
isting. 

(c) The speed of any vehicle on any street, highway 
or bridge in the District of Columbia shall not 
exceed 25 miles per hour, except as hereinafter 
specifically provided. 

The Trial Court denied Plaintiff’s Requested Instruc¬ 
tion No. 2, because the District of Columbia Traffic Regula¬ 
tions pertaining to speed had not been offered in evidence. 
The Trial Court would not take Judicial Notice of munici¬ 
pal ordinances. (Joint App. 86.) 

It is contended that the District Court should have 
taken Judicial Notice of the Traffic laws of the District of 
Columbia and erred in refusing to instruct the Jury as 
requested. 

In the case of Old Dominion Stages, Inc. vs. Connor, 67 
App. D. C. 158, 90 Fed. (2d) 403, this Court took Judicial 
Notice of the Virginia Traffic laws pertaining to speed and 
reckless driving in an automobile collision case. 

In Ickes, Secretary of the Interior vs. Gazzam, et al., 65 
App. D. C. 346, 83 Fed. (2d) 603, this Court said, “We 
take judicial notice of the statutes of the several states, and, 
by well-established rule, we are bound by the decisions of 
the highest courts of the states in the interpretation of 
their own statutes .’* 

The laws of every state and territory of the Union and of 
the District of Columbia, whether consisting of constitution, 
public statutes, or judicial decisions, are judicially noticed 
by federal courts when exercising original jurisdiction or 
appellate jurisdiction from another federal court. This 
significant language is to be found in 31 C. J. S. (sec. 15) 
524, and numerous citations are annexed to substantiate 
the rule. 

It is a rule of the Federal Courts—“that a judge is not 
to shut .his eyes to what everybody else of intelligence 
knows.” 

In re Excelsior Shoe Co., 40 App. D. C. 480. 
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This Court in the ease of District of Columbia vs. Gray, 1 
App. D. C. 500, expressed the duty of a Judge in instruct¬ 
ing the Jury. This case was an action against the District 
of Columbia for damages claimed to have been sustained 
to the plaintiff’s premises as the result of the overflow of 
water from a sewer. The District of Columbia’s main de¬ 
fense was that the disaster was an “Act of God”, against 
which the defendant could not have guarded by the exer¬ 
cise of any ordinary prudence and care, and requested an 
instruction to this effect. This Court held it was error on 
the part of the Trial Court to have refused to give the re¬ 
quested instructions, unless it appears that it has in some 
way covered the subject matter of them in its charge or in 
some of the other instructions which were actually given to 
the jury. The general and sweeping expression, “or was 
caused in any other way in the world except by the sewer 
being obstructed” which was part of the instruction given, 
was held not sufficient to cover the case of a providential 
visitation. This Court, on page 506, expressed the law as 
follows: 

“* * * But vague generalities addressed to a jury 
cannot supply the place of specific instructions. The 
very purpose of instructions is to direct the attention 
of the jury specifically to the matters relied on by the 
parties, and to remove the subject of controversy from 
the domain of vague generality. (Citing cases.) 

Of course, the judge was not bound to give the in¬ 
structions requested by the defendant in the precise 
terms in which they requested. But when a prayer for 
instructions is presented to a trial judge, and the 
prayer itself is sound in law and applicable to the 
testimony in the case, it is error in him not to instruct 
the jury in some sufficient form specifically, and not by 
vague generalities, upon the precise point to which the 
instruction is directed, if it is a material point in the 
case. This was not done in the present instance; and 
we must regard the failure to do so as error.” 
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In the case at bar the trial judge was requested to in¬ 
struct the jury in Plaintiff’s Requested Instruction No. 2,— 
“that the plaintiff in driving his automobile at this place 
had the right to assume that the north bound streetcar 
would be proceeding at a lawful rate of speed.” This instruc¬ 
tion is sound in law and is applicable to the operation of 
all street cars. The following cases enunciate this rule. 

Capital Traction Co. vs. Apple, 34 App. D. C. 559, on page 
570, said: “One about to cross a street car track, in the 
absence of circumstances sufficient to indicate the contrary 
at least, has the right to assume that it (an approaching 
car) is not exceeding, and will not exceed the rate of speed 
limited by municipal ordinances.” 

In Chunn vs. City & Suburban Railway Co., 28 Sup. Ct. 
63, 207 U. S. 302, the Supreme Court said: “The plaintiff 
had the right to assume that the defendant would not com¬ 
mit such an act of negligence, and that, when it stopped one 
car and thereby invited her to enter it, it would not run 
another rapidly by the place of her entrance and put her in 
peril.” 

City & Suburban Ry. Co. vs. Cooper, 32 App. D. C. 550, 
on page 557, said: “Moreover, the plaintiff had the right 
to assume, when he saw the car coming down the street 
above the crossing, that it was moving within the prescribed 
speed limit, and that it would observe the regulations in re¬ 
spect of reducing that speed at the crossing, and of sounding 
the warning gong if not intended to stop at the corner.” 

Again, in Washington Ry. & Electric Co. vs. Upperman, 
47 App. D. C. 219, this Court expresses the rule on page 288, 
in the following language: 

* * The public has a reciprocal right to the use of 
the streets and to that portion thereof occupied by the 
railway company’s tracks. Having this right, it has 
the further right to assume that the railway company, 
or its agents, will not negligently operate its cars. * * * 
On the other hand, the person approaching the track 
has the right to assume that the motorman in charge 



18 


of the approaching car not only has his car under con¬ 
trol, but is operating it in a lawful way, free from any 
imputation of negligence . 9 ’ 

In the case of Washington Railway & Electric Company 
vs. Clark, 46 App. D. C. 88, 98, objection was made to the 
granting of plaintiff’s prayer 4, which read as follows: 

“The jury are instructed as matter of law that plain¬ 
tiff’s intestate, when about to cross the defendant’s 
tracks, in the absence of circumstances sufficient to in¬ 
dicate the contrary, had the right to assume that the 
defendant’s approaching car was not exceeding, and 
would not exceed, the lawful speed.” 

This Court held that there was no error in the granting of 
this prayer for instruction to the plaintiff. 

PART III 

A motorman in the operation of a street car is under a 
duty to exercise reasonable care. This requires a diligent 
lookout ahead and to have the car under ready control. 

• 

Plaintiff’s Requested Instruction No. 3, which was re¬ 
fused, reads as follows: 

“The Jury are instructed that it is the duty of per¬ 
sons in charge of streetcars operated on public streets 
to keep a diligent lookout ahead and to keep his street¬ 
car under such control as a reasonably prudent person 
would do under the conditions then existing. 

If, a motorman sees a vehicle a short distance in front 
of him, on the track or so near the track as to be in dan¬ 
ger of being struck by the streetcar, it is his duty to 
use reasonable care and diligence to give the driver of 
such vehicle timely warning of the approach of the 
streetcar, and to keep and to have such streetcar under 
such control that it may be stopped within a short dis¬ 
tance, and to stop it, if necessary to avoid colliding 
with such vehicle. 

The Jury are further instructed that every vehicle 
upon a highway within the District during the period 
from a half hour after sunset to a half hour before sun- 



rise shall be equipped with lighted front and rear 
lamps.” (Joint App. 86.) 

In the case of Capital Traction Co. vs. Apple, 34 App. D. 

C. 559, on page 573, this Court stated: “Aside from the 
duty imposed by law not to exceed a certain rate of speed, 
it is the duty of the car operator to keep a diligent lookout 
ahead so that the car may be stopped in time, if possible, to 
avoid injury to one who may be crossing ahead of him.” 

On page 574, in the Apple case, the Court said: “* # # it 
is the duty of the operator to have his car under ready con¬ 
trol so that it may be readily stopped when the danger is 
found to be imminent.” 

In Capital Traction Co. vs. Crump, 35 App. D. C. 169, this 
Court said, on Page 177: “Several instructions that were 
given at the request of plaintiff, and excepted to at the 
time, charge the jury, substantially, 

“that it is the duty of persons in charge of a car to use 
reasonable care and diligence to observe whether vehi¬ 
cles a short distance in front of them are on or so near 
the track as to be in danger of being struck by the car, 
and that if they see such danger it is their duty to give 
timely warning of the approach of the car, and to keep 
the latter under such control that it may be stopped in 
time to prevent injury; and that the car driver is not 
relieved of this duty; even if the driver of the vehicle 
is negligent.” 

In Washington Ry. & Electric Co. vs. Cullember, 39 App. 

D. C. 316, the Court quoted, with approval, from the Apple 
case, on page 324, in part as follows: “* * * it is the duty 
of the car operator to keep a diligent lookout ahead so that 
the car may be stopped in time, if possible, to avoid injury 
to one who may be crossing ahead of him.” 

Further, on page 326, the Court expressed itself as fol¬ 
lows: 

i 

“* * # Knowing that vehicles must frequently cross 
the car tracks, it was his duty not only to his pas¬ 
sengers, whose safety might be endangered by col¬ 
lisions, but to the general public, to run his car within 
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the rate of speed prescribed by law, to keep a lookout 
ahead of him, to keep his car under reasonable control, 
and to stop the same if reasonably possible in time 
to avoid injury to one who, even by iiis own negligence, 
had exposed himself to danger. ’ ’ 

In Washington-Virginia Ry. Co. vs. Himelright, 42 App. 
D. C. 532, 542, this Court stated: “That it is the duty of 
those engaged in operating street cars along the streets 
of the city to keep a lookout ahead, and exercise reasonable 
care to avoid inj'ury to pedestrians, has been determined 
by this court. And where there is such a duty, reasonable 
means of knowledge must be regarded as the equivalent 
of knowledge.” 

The case of Barstow vs. Capital Traction Co., 29 App. 
D. C. 362, on page 372, says: 

“The law requires a very high degree of care on 
the part of this defendant. It is permitted to occupy 
the streets and avenues of the District with its tracks 
and cars, to its own protit and advantage. This fran¬ 
chise, granted primarily in the interests of the public, 
carries with it, and should carry with it, corresponding 
responsibilities, among which is the responsibility of 
operating its road, with due regard to the safety of 
the entire public. * * mt * 

The Supreme Court in Pleasants vs. Fant, 22 Wall. 
OU. S.) 116, 121, 22 L. Ed. 780, expresses the duty of the 
Trial Court to make plain to the jury the issues they are to 
try, as follows: 

“It is the duty of a court in its relation to the jury, 
to protect parties from unjust verdicts arising from 
ignorance of the rules of law and of evidence, from 
impulse of passion or prejudice, or from any other 
violation of his lawful rights in the conduct of the trial. 
This is done by making plain to them the issues they 
are to try, by admitting only such evidence as is proper 
in these issues, and rejecting all else; by instructing 
them in the rules of law by which that evidence is to 
be examined and applied, and finally, when necessary, 
by setting aside a verdict which is unsupported by evi¬ 
dence or contrary to law.” 
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PART IV 

The verdict of the jury was clearly and manifestly 
against the weight of the evidence. 

The plaintiff in contending that the Verdict of the Jury 
• was against the weight of the evidence is not unmindful of 
the general rule, that, in a case where the evidence adduced 
at the trial is conflicting an appellate court cannot act 
as triers of the facts but must leave to the trial court ques¬ 
tions of the weight of the evidence and the credibility of 
witnesses. 

The rule was stated by this Court in the recent case of 

Nolan vs. Werth,_U. S'. App. D. C ., 142 Fed. (2d) 

9, decided April 10th, 1944, as follows: 

“* 4 * In short, the evidence was such that either 
one of two different conclusions might reasonably have 
been drawn from it, and in such a case we have said 
time and again the decision is for the trial court; that 
its judgment must stand and that the appellate court 
may not re weigh the evidence or override the (trial 
court’s) findings, except where it clearly appears they 
are manifestly wrong. * * *” 

In the case at bar it is argued that the verdict of the jury 
■was manifestly wrong. That the cited rule is not applica¬ 
ble because there was no substantial evidence to support the 
verdict of the jury for the defendant. A summary of the 
evidence presented on behalf of the plaintiff at this trial 
tended to show that the plaintiff automobile, a 1941 Tudor 
Chevrolet, was proceeding on Kenilworth Avenue, North¬ 
east, in a southerly direction, wlien it was struck *by a street 
car, weighing 44,000 pounds, traveling in a northerly or 
in the opposite direction. Kenilworth Avenue is a straight 
road between intersections at this point. There is a single 
street car track located in the center of Kenilworth Ave¬ 
nue and street cars are operated in both directions on this 
single track. The plaintiff automobile was being operated 
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with its left front wheels slightly over the west rail of this 
track, at a speed of approximately 20 miles per hour. THE 
STREET CAR WAS BEING OPERATED WITHOUT 
ITS FRONT HEADLIGHTS ON. As soon as the plaintiff 
realized that the street car was coming toward him he 
swerved his automobile to the right to avoid being struck 
by the street car. The automobile was struck by the street 
car on its left side opposite the door where the plaintiff 
(driver) was seated and was heavily damaged. The auto¬ 
mobile came to an immediate stop and did not travel more 
than 10 or 15 feet after the impact. It stopped in the street 
near the street car tracks. The street car was being oper¬ 
ated at an excessive rate of speed, approximately 30 miles 
per hour, and did not come to a stop after this accident 
until it had gone a distance of about 300 feet or a good city 
block. 

The defendant witnesses who saw this collision testified 
in part as follows: Henry Zinn, the motorman, testified 
that the plaintiff automobile was being driven in the road¬ 
way (he was clear of the tracks), that he first saw it when 
it was 18 to 20 feet awav from the front of the street car. 
When the automobile reached a point 7 to 8 feet away from 
the front of the street car it suddenly turned toward the 
tracks and went over on the rails. The automobile then 
got off the track but not far enough and struck the side 
of the street car. While the automobile was traveling this 
distance of 7 or 8 feet after turning toward the street car 
tracks he applied the brakes and rang the gong a dozen 
times. The street car was being operated at a speed of 
15 miles per hour and came to a stop in 25 feet. The auto¬ 
mobile was being operated at a speed of 25 miles per hour. 
After the impact the automobile kept on going and went 
a distance of 150 feet before it finally came to a stop. When 
the automobile came to a stop it was in the street “still 
mighty near the car tracks”. (Joint App. 51.) 
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Edith B. Smith, a passenger on the street car, testified 
that she saw the automobile coming down the track toward 
the street car when it was a block away. She then turned 
her head and told the lady sitting in back of her—“That 
man is driving on the track”. She did not see the collision. 
(Joint App. 45.) 

Maude S. Boswell, a passenger on the street car, testilied 
that she saw the machine coming down on the car track. 
The automobile was a half a block away. She did not see 
the collision. (Joint App. 49.) 

William B. Rouse, a passenger on the street car, testilied 
that he saw the automobile when it was a half block away 
and it was coming down the street car tracks. The automo¬ 
bile attempted to get off the street car tracks but it did no* 
get off soon enough. The automobile was on the track 
when he first saw it and it did not drive suddenly onto the 
tracks from the highway. The automobile came to a stop 
in the street close to the street car tracks. (Joint App. 67.) 

Policeman George I. Eppart, of the Accident Investiga¬ 
tion Unit, testified that he did not witness the accident. 
When he arrived at the scene he found the automobile over 
300 feet south of the street car. The automobile was dam¬ 
aged on the left front fender, left running board and door 
and left rear fender. (Joint App. 39.) 

The case of Chambers vs. Skelly Oil Company, 87 Fed. 
(2d) 853, was an action in which a Mack gasoline truck, 
weighing 17 tons, and a Pontiac Coupe, weighing 2900 
pounds, collided on the public highway in Kansas. The 
accident occurred as the vehicles met on the highway. After 
the accident the truck was near the south ditch of the high¬ 
way. The coupe was in the center of the highway. 

The Court in the Chambers case quotes from the Supreme 
Court case of A. B. Small Company vs. Lam-born Company, 
267 U. S. 248, 254, 45 S. Ct. 300, 303, where the Court speak¬ 
ing through Mr. Justice Van Devanter, enunciates the rule 
applicable to these cases, as follows: 

“The rule for testing the direction of a verdict, as 
often has been held, is that where the evidence is un- 
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disputed, or of such conclusive character that if a ver¬ 
dict were returned for one party, whether plaintiff or 
defendant, it would have to be set aside in the exercise 
of a sound judicial discretion, a verdict may and should 
be directed for the other party, The view that a scin¬ 
tilla or modicum of conflicting evidence, irrespective 
of the character and measure of that to which it is op¬ 
posed, necessarily requires a submission to the jury 
lias met with express disapproval in this jurisdiction, 
as in many others.” 

The Chambers case then states, on page 856: 

“The rule is likewise settled that ‘when the testi¬ 
mony of a witness is positively contradicted by the 
physical facts, neither the court nor the jury can be 
permitted to credit it’.” (citing cases.) 

With the assistance of the physical facts the Court in the 
Chambers case found that the truck was being operated 
on the south side of the highway. The Court said: 

“The tracks, scars in the pavement, broken glass 
and other physical facts show beyond doubt that the 
truck was on the south side of the road and that the 
coupe swerved or skidded from its side of the road and 
collided with the truck on the south side of the road. 
That a twenty-nine hundred pound automobile, travel¬ 
ing forty live miles per hour, in colliding with a seven¬ 
teen ton truck, would knock the truck from a position 
four feet north of the center line, across and off the 
pavement on the south side, is unreasonable. Had the 
collision occurred, as Chambers testified, on the north 
side of the oil mat, it is reasonable to assume that the 
light coupe would have been hurled into the ditch on 
the north side and not the heavy truck into the ditch 
on the south side. It is undisputed that the coupe 
remained on the oil mat after the collision.” 

In Pennsylvania Ry. Co. vs. Chamberlain, 288 U. S. 333, 
53 Sup. Ct. 391, the Supreme Court says that the scintilla 
rule has been definitely and repeatedly rejected so far as 
the federal courts are concerned. A verdict (in the federal 
courts) may not be permitted to rest on mere speculation 
and conjecture. 

Lessig vs. Reading Transit & Light Co., 270 Pa. 299, 113 
Atl. 381, was a suit for damages sustained in a collision be- 
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tween a trolley car and an automobile. The plaintiff claim¬ 
ed his automobile was struck in the rear. Other witnesses 
testified the plaintiff automobile was struck on the left side. 
Photographs showed the rear of the plaintiff automobile 
without a scratch while the left side was badly damaged. 
The Jury returned a verdict for the plaintiff which was re¬ 
versed. The Court stated that a verdict contrary to the 
physical facts cannot be upheld. The Court made the fol¬ 
lowing pertinent observations: 

# * As a general rule a suitor is entitled to 
have his case submitted to the jury on his own inter¬ 
ested testimony, although contradicted by disinterest¬ 
ed witnesses; the remedy of a perverse verdict being a 
new trial. Where, however, as here, the party’s own tes¬ 
timony stands not only opposed to that of several dis¬ 
interested witnesses, but is shown to be untrue by in¬ 
controvertible physical facts, the case is different. It 
is vain for a man to say his auto was struck in the back 
when the only injury thereto is at the side near the 
front wheel, or to insist the collision was at one place 
when the broken glass and other unmistakable evidence 
thereof are at another. A court cannot accept as true 
that which the indisputable evidence demonstrates is 
false. * * *” 

“In the present case plaintiff’s testimony cannot be 
accepted in the face of the infallible physical facts. 
Elliot on Evidence (section 39) says: 

‘Even though (an appellate court) may not be au¬ 
thorized to weight evidence and pass upon the facts, 
it may, and should, so use its judicial knowledge as 
to bring about justice. Thus, there are often undis¬ 
puted physical facts clearly shown in evidence, and, 
by applying to them a well-known law of nature, of 
mathematics, or the like, it is demonstrated beyond 
controversy that the verdict or finding is based upon 
what is untrue and cannot be true. In such cases it 
is very generally held that the appellate court should 
take judicial notice of the law of nature or mathe¬ 
matics or quality of matter, or whatever it may be 
that rules the case, and apply it as the trial court 
should have done.’ ” 

In the case under discussion the plaintiff automobile, a 
1941 Tudor Chevrolet, weighed approximately 2900 pounds. 
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The street car weighed 44,000 pounds. (Joint App. 61.) 
The vehicles were about 300 feet apart after the collision. 
All of the testimony presented upon behalf of the plaintiff 
was to the effect that these vehicles met on the highway. 
Further, that the plaintiff when he saw a collision was im¬ 
minent, immediately veered his automobile to the right but 
did not get off of the street car tracks soon enough to avoid 
beine; struck bv the street car. 

Three of the defendant’s witnesses corroborate the plain¬ 
tiff version, in whole or in part, that this collision resulted 
from a head-on meeting of these vehicles. All of these de¬ 
fendant witnesses were passengers on the street car. Edith 
B. Smith, testified, that she saw the automobile coming 
down the tracks toward the street car. (Joint App. 45.) 
Maude S. Boswell, testified, that she saw the automobile 
coining down on the street car tracks when it was one-half 
a block away. (Joint App. 49.) William B. Rouse, testi¬ 
fied, that he saw the automobile when it was a half block 
away and it was coming down the street car tracks. The 
automobile attempted to get off the street car tracks but it 
did not get off soon enough. The automobile was on the 
street car tracks when he first saw it and it did not drive 
suddenly onto the tracks from the highway. (Joint App. 
67.) 

The defendant adduced no testimony, except that of their 
motorman, to the effect that the automobile was being oper¬ 
ated in the highway and suddenly swerved onto the street 
car tracks. And even the motorman testified that after the 
automobile went over on the rails—it got off the track but 
not far enough and struck the side of the street car. (Joint 
App. 51.) 

It is respectfully submitted that the testimony of the 
motorman, Henry Zinn, is contradicted by the physical 
facts of this case. It is wholly irreconcilable with the laws 
of physics and was contradicted by the positive testimony 
of seven witnesses who testified that the automobile was 
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coming down the street car tracks. It is so discreditable on 
material matters as to render it unworthy of belief. 

The following physical facts tend to substantiate the 
plaintiff version as to how this accident happened. 

1. The relative weights of the two vehicles involved. 
(The street car weighed 44,000 pounds. The automobile 
weighed approximately 2900 pounds.) 

2. The extent of the damage to the plaintiff automobile. 
(The evidence showing that it was heavily damaged and 
smashed in on the left side.) 

3. The position of the automobile in the highway after 
the impact. (It being established and undisputed that the 
automobile remained in the street, near the street car 
tracks, after the impact and had to be pushed over to the 
curb.) 

4. The distance apart of these vehicles after the colli¬ 
sion. (All witnesses testified that a distance of at least 
150 feet or a full city block separated the vehicles after the 
accident.) 

5. The physical injuries sustained by the plaintiff. (His 
left arm was broken at the elbow and the plaintiff was for¬ 
tunate that an amputation was not necessary.) 

If the plaintiff was physically able to operate his automo¬ 
bile after this collision is it unreasonable to argue that he 
would have driven it to the curb and parked it, instead of 
driving it down the highway a distance of a full city block 
and leaving it in the middle of the street near the street car 
tracks. According to the plaintiff version the automobile 
came to an immediate stop. 

Vehicles could not collide under the circumstances detail¬ 
ed by the motorman and produce the results which are con¬ 
ceded to have existed after this collision. That a 2900 
pound automobile, traveling not over twenty-five miles per 
hour, after colliding with a 44,000 pound street car would 
then drive approximately 300 feet—straight down the high- 
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way—with a driver who had sustained a broken arm, is un¬ 
reasonable, unbelievable and a physical impossibility when 
considered with all of the physical facts in this case. 

The heavy damages to the plaintiff automobile would 
tend to show that it came to an immediate stop after collid¬ 
ing with this 44,000 pound street car. That the collision 
must have been of great force is shown by the testimony. 
To contend that the meeting of this 2900 pound automo¬ 
bile with a 44,000 pound street car on the highway did not 
impede or completely stop the progress of the automobile is 
against the laws of physics. According to the laws of 
physics it was the 44,000 pound street car which traveled 
the distance of 300 feet after the impact of these vehicles. 
The physical facts above alluded to are uncontroverted and 
they speak with a force that overcomes all testimony to the 
contrary. 

In the Federal Courts substantial evidence is necessary 
to support a jury verdict. Testimony which is inherently 
improbable or incredible is not substantial evidence. Credi¬ 
ble evidence is that which is reconcilable with the probabili¬ 
ties of the case. 

While the jurors are the sole judges of the facts, the ques¬ 
tion as to whether or not there is substantial evidence in 
support of the jury verdict is always a question of law for 
the Court. 


Conclusion 

It is respectfully submitted that the judgment should be 
reversed and the action remanded to the trial court with 
directions to grant a new trial. 


BURTON A. McGANN, 
Attorney for Appellant, 
1416—‘F’ Street, N.W., 
Washington, D. C. 
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1 JOINT APPENDIX. 

Case No. 9046. 


IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Evans D. Gardner, 

Plaintiff , 


vs. 

Capital Transit Company, a 
Corporation, 


>* 


Defendant. 

J 


Civil Action No. 23,698. 


Complaint. 

DAMAGES FOR PERSONAL INJURIES—COLLISION 
BETWEEN AUTOMOBILE AND STREET CAR. 

1. The claim for relief on behalf of the plaintiff, Evans 
D. Gardner, against the Capital Transit Company, a cor¬ 
poration, is for an amount in excess of $3,000.00 and within 
the Jurisdiction of this Court. 

2. On the 22nd day of August, 1943, at or about 9:00 P. 
M., the plaintiff was operating his automobile in a souther¬ 
ly direction on Kenilworth Avenue, Northeast, in the Dis¬ 
trict of Columbia, at or about in front of premises 1124 
Kenilworth Avenue, N. E., when the automobile of the 
plaintiff was struck by a street car owned by the defendant, 
Capital Transit Company, and operated by its agent, ser¬ 
vant and employee, in a northerly direction on said Kenil¬ 
worth Avenue, N. E. Said collision resulted from the 
operation of the said street car at a fast and reckless rate 
of speed, without keeping the same under reasonable and 
proper control, without keeping or maintaining a reason- 





able and proper lookout for automobiles on the highway and 
the operation of said street ear without lights and in vio¬ 
lation of the traffic and motor vehicle regulations for the 
District of Columbia then and there in full force and effect, 
and the said defendant in the operation of the said street 
car by its servant, agent and employee, failed to slow down 
or stop the street car when he saw or in the exercise of rea¬ 
sonable care should have seen the automobile of the plain¬ 
tiff in the highway in time to have avoided a collision with 
said automobile bv the exercise of reasonable care. 

2 o. The injuries sustained by the plaintiff con¬ 

sisted of extensively comminuted fractures of the lower ex¬ 
tremity of the humerus and upper extremity of the ulna 
with marked displacement of the fragments of the left fore¬ 
arm. To save the arm a second plastic operation on the 
left elbow was performed. As a result thereof the plaintiff 
was caused to lose the use of his left arm which will be 
permanently disabled as the result thereof. Plaintiff suf¬ 
fered shock and severe pain and will in the future suffer 
great physical and mental pain and anguish and his nervous 
system was severely shocked and impaired and he was 
caused to incur and will in the future incur, as a result of 
said injuries, large expense for hospital, medical, surgical, 
X-ray, nursing treatment and medicines; he lost and will 
in the future lose much time from his employment with 
large loss of earnings; and his automobile was damaged to 
the extent of $140.00, all to the plaintiff’s damage in the 
sum of Fifteen Thousand ($15,000.00) Dollars. 

WHEREFORE, the plaintiff demands judgment against 
the defendant in the sum of Fifteen Thousand ($15,000.00) 
Dollars, besides costs. 

BURTON A. McGANN, 
Attorney for Plaintiff , 
1416-‘F’ Street, N. W., 
Washington, D. C. 
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3 Answer. 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one of its street cars at the time and place al¬ 
leged but it denies each and every other allegation in the 
complaint contained. 

2. For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff were caused 
by the negligence of the plaintiff or, in the alternative, the 
contributory negligence of the plaintiff. 

(Signed) EDMUND L. JONES, 
Attorney for Defendant. 


Transcript of Testimony. 

11 March 7, 1945. 
The above-entitled cause came on for hearing before Mr. 

Justice Pine and a jury, beginning at 10:15 o’clock a. m. 
Appearances: 

Burton A. McGann, Esq., appeared for the Plaintiff. 
Messrs. Hogan and Hartson, by Howard Boyd, Esq., and 
Edward B. Williams, Esq., appeared for the Defendant. 

EVIDENCE FOE PLAINTIFF. 

12 EVANS D. GARDNER, the Plaintiff herein, was 
produced as a witness in his own behalf. 

Direct Examination by Mr. McGann: 

Q. Your full name is Evans D. G-ardner? A. That is 
right. 
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Q. And you now reside at 1438 V Street, Southeast ? A. 
Yes. 

* • • m m 

13 Q. Now, directing your attention to August 22, 
1943, which is the date of this accident, first, tell us, 

where had you been before the accident? A. I had been 
out to Mrs. White's for dinner. 

* # # m # 

Q. Where were you going ? A. I was going home then. 

Q. What time was it? A. Approximately 9:00 o’clock. 
Q. And why were you going home at that time? A. Be¬ 
cause 1 had to get up at 2:30 in the morning. 

* # • # # 

14 Q. In whose auto were you riding? A. My own. 
Q. Who was driving? A. I was. 

Q. What kind of an automobile did you have? A. A 
1941 Chevrolet two-door. 

Q. Who was with you at the time of the accident? A. 

My sister and a couple in back. 

* # • # # 

Q. How long have you driven an automobile? A. About 
30 vears. 

w 

Q. Now, where did the accident occur—on what street? 
A. Kenilworth Avenue, Northeast. 

Q. In what direction were you traveling? A. Towards 
Washington. 

# • • # • 

15 Q. In what direction was the street car traveling? 
A. In the opposite direction. 

Q. That would be towards the end of the line? A. That 
is right. 

Q. I want you to tell the jury and his Honor in your 
own words just what occurred. A. Well, we was coming 
in from Maryland, was proceeding up there on Kenilworth 
Avenue. There was parked cars along there, and I wasn’t 
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too close to them, and I saw the street car, and when I 
realized there was no light on the front of it—there may 
have been lights in the back end—when I realized it was 
coming my way—I thought at first it was going the other 
way—I tried to get off of the track. He was going at such 
a rate of speed that I couldn’t get out of the way. 

Q. You swerved to get off the track? A. Yes. 

Q. Where did it strike you? A. Right at the door, 
and throwed the front end into the car, and my car stopped 
right there. 

Q. Stopped where? A. Stopped within ten feet there. 
Q. Of the point of impact? A. Yes, sir. 

16 Q. Where did the street car stop? A. The street 
car? I would say it went over 150 yards past there 

before he made a stop, and the reason I think—the police 

wasn’t there at the time— 

# • # # # 

Q. About how fast were you traveling? A. Around 20 
miles an hour. 

Q. Are you familiar with that neighborhood? A. I 
have been out there quite a few times, yes. 

Q. Would you explain to the jury the condition of the 
car track? First, let me ask you this: How many tracks 
are there? A. Only a single track. 

Q. Only a single track? A. That is right. 

Q. Would you tell the jury how the street cars operate 
on that track? A. They operate out to the end of the 

17 line and switch and come back on the same track. 

Q. Did your car scrape the whole length of the street 
car? A. It must have, because the street car kept right 
on going. It didn’t even make no stop—didn’t make no ef¬ 
fort to stop whatsoever. 

• • t • • 

Q. When you first saw the street car what did you think 
—what direction did you think it was going? A. I thought 
it was going the same way I was going. 
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Q. When you first saw it you thought it was the rear 
end of the street ear? A. When I first saw it I thought it 
was the rear end of the street car. 

Q. Why ? A. It was dark. 

Q. When did you realize that it was coming toward you? 
A. It was close up on me—about 100 feet, I would say— 
when I realized it was coming my way. 

18 Q. Did the street car have any lights on it? A. I 
couldn’t say—after the impact, I couldn’t say. 

Q. Did it have the front light on? A. Didn’t have no 
front lights at all. 

Q. Did your automobile have lights on it? A. Yes, 
sir. 

Q. Do you recall now, after the accident were your 
lights still burning? Do you recall if they were or not? A. 
They were still on. 

Q. As you were driving along, were you looking ahead 
for street cars? A. I was watching ahead. 

Q. How fast did you say this street car was coming? A. 
I would say it was going between 30 and 35 miles an hour. 

Q. Where did the street car come to a stop now, from 
the point of the impact ? Where did the street car come to 
a stop? A. It was almost a block away. 

Q. The street car, from the point of impact? A. That 
is right. 

Q. Where did your automobile come to a stop? A. It 
come to a stop immediately. I would say ten feet. 

Q. Was any gong sounded by the street car? A. None 
whatsoever. 

19 Q. Was there any warning at all? A. No. 

Q. Where was your automobile damaged? A. On 
the left side—the whole left side. 

Q. Now, did the impact of this collision make a noise? 
A. Yes, sir. 

# • • • * 
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Q. You went to the hospital, did you? A. I went to the 
hospital as soon as they stopped a car. They picked me up 

and took me to the hospital. 

# # * # # 

Q. Was the roadway at this point straight? A. Prac¬ 
tically straight. 

Q. How far had you driven in a straight line be- 

20 fore the collision? A. From the District line. 

Q. How far would that be? A. About a mile. 

# # * # # 

Q. Now, would you tell the jury and his Honor just how 
much of your automobile was on the tracks? A. My left 
wheels was just over the rail, the first rail. 

Q. And that is all? A. That is all. 

Q. Now, were automobiles parked along the curb? A. 
They were. 

Q. Intermittently? A. That is right. 

Q. There "was not any continual stream of them, but 
there were automobiles? A. There was automobiles. I 
don’t say they were solid, but there was automobiles parked 
along. 

Q. At the point of the accident, were there automobiles 
there? A. I couldn’t say for sure. 

21 Q. Now, after the accident, where did you go? 

A. Providence Hospital. 

• • • • • 

Q. How long did you stay in Providence Hospital ? A. 
I think it was 33 days. 

# • • # • 

22 Q. And what doctor treated you? A. Dr. Hess. 

* • # * * 

26 Q. When did you return to work? A. February 
21, 1944. 

* * # • • 

27 Q. Now, were you rendered unconscious by this 
accident? A. No. 
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Q. How about when you got to the hospital ? Did 
28 you become sick then? A. I became sick then. 

Q. At the hospital? A. Yes, sir. 

Q. Did you become unconscious at that time? A. For 

a little while. 1 talked to the doctor when he come in. 

# # # • • 

31 CROSS EXAMINATION by Mr. Boyd: 

Q. Mr. Gardner, did I understand that you ordi¬ 
narily leave your house about 2:30 to go to work? A. 1 
get up about 2:30. 

# « # * * 

Q. What time do you ordinarily go to bed? A. I 

32 ordinarily go to bed—I generally take a nap in the 
afternoon, and get up and go back to bed around 

10:00 o'clock. 

Q. Of course, you had not taken any nap on this day, 
had you? A. I had been off the night before. 

Q. Yes. But you had not taken a nap on this day, had 
you? A. Not on Sunday. I laid linoleum in the kitchen 
on Sunday. 

Q. And after that you went out to Mrs. White’s for 
dinner—is that right? A. That is right. 

Q. You had not taken any nap that day? A. No. 

Q. You were only allowing yourself about five hours 
of sleep—is that correct? This accident happened about 

9:00 o’clock at night? A. Yes. 

# • • • • 

33 Q. Did I understand you to say that this is on a 
straightaway? A. I would say it is practically 

straight. 

Q. Do you not know, as a matter of fact, that there is 
a curve right up here before you get to Lane Place? (In¬ 
dicating on blackboard a curve to the right in direction 

plaintiff was travelling.) A. A slight curve. 

# • • • • 
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35 Q. As I understand you to say, Mr. Gardner, 
you had passed the District line and come in from 

the District line about a mile—is that correct ? A. 1 would 
say approximately a mile. 

w • • # * 

Q. These street car tracks go out to the District line, 
do they not? A. 1 don't know whether they go exactly 
to the District line or not. 

Q. Do they not go out to Eastern Avenue? A. 

36 They go to the last street corning in there from the 
bridge, 1 think. 

Q. The District line is at Eastern Avenue—is that 

right? A. That is right. 

# # # # * 

Q. And, as I understood you to say, you knew that the 
cars ran both ways on that car line. A. That is right. 

Q. So that you knew that there might very well be a 
car approaching you? A. Yes, sir. 

Q. And, as I understood you to say, as you rode along 
the street, you had vour left wheels on the car track 

37 nearest your right hand curb—is that correct? A. 1 
had iny left wheel? 

Q. Your left wheels—you rode along with your left 
wheel on the car track nearest your right hand curb? A. 
I didn’t say from the District line up until the accident. 

Q. Where was it that you started to ride with your 
left wheel on the car track? A. I don’t know'. 

Q. You haven’t any idea? A. No, sir. 

Q. Well, now', as I understood you to say, there were 
some parked cars along here (indicating). A. There were 
at the time of the accident. 

Q. They w*ere parked next to the curb, were they? A. 
That is right. 

Q. They were not sitting out in the middle of the street, 
were they? A. No. 

Q. There is about 15 feet, is there not, from the left 
side of a parked car to the tracks? A. That is right. 
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Q. Yet you were riding out— A. (Interposing) 1 
don’t know whether there is 15 feet after the cars are 

38 parked there. Sometimes cars don’t park right 
against the curb. 

Q. I asked you— A. (Interposing) If you had your 
arm almost tore oft'— 

Q. (Interposing) Answer the question. Where were 
the cars parked? A. They were supposed to be parked 
at the curb. 

Q. The cars that you saw were parked at the curb? 
A. To the best of my knowledge. 

Q. And yet you rode with your left wheels out on the 
street car track? A. 1 was at the time the car approached 
me. 

Q. As I understood you to say, you saw this car some 
distance away and you thought it was going in Che opposite 
direction. A. That is right. 

Q. About how far was the street car away from you 
when you first saw it ? A. 1 would say—when I first picked 
it up? 

Q. Y'es. A. I would say a little over 100 feet. 

Q. As 1 understand you to say, it was 100 feet away 
when you realized that it was coming toward you? A. 
Y es. 

Q. Was that the first time you saw it? A. Xo. 1 

39 told you, as soon as I realized that it was coming my 
way, I tried to get out of the way. 

Q. How far away was the street car when you first 
saw it, at the time when you thought it was going in the 
other direction? A. I would judge al>out 100 feet. 

Q. How far were you away when you realized that it 
was coming in your direction? A. I just answered that. 

Q. The first time you saw it, you realized that it was 
coming in your direction? A. Xo, sir. 

Mr. Boyd: Your Honor, 1 want to develop this 
point. 

The Court: Ask him again. 



11 


By Mr. Boyd: 

Q. When you realized that the car was coming toward 
you it was 100 feet awayf A. That is right. 

Q. You had seen it before that, had you! A. Yes. 

Q. How far away was it when you first saw it? A. I 
judge around 150 feet when I first saw it. 

Q. One hundred and fifty feet? A. Well, 125 or 150. 

Q. And when it got 100 feet away, you realized 

40 that if was coming in your direction ? A. That is 
right. 

Q. At that time the only portion of your car that was 
on the street car track was the left wheels? A. My left 
wheels was over. 

Q. Your left wheels were along there (indicating)—is 
that correct? A. They was inside the tracks. 

Q. In there (indicating) ? A. Yes. 

Q. And at that time the street car was 100 feet away? 
A. Yes. 

Q. And you realized that it was coming toward you? 
A. Yes. 

Q. Did you make any effort to pull over here (indicat¬ 
ing) ? A. I did. I didn’t try to make a right hand turn. 
I tried to get off as quick as I could. 

Q. That would entail making a right turn, would it not? 
A. Ye-s. You couldn’t swerve right across the street. 

Q. Did you make any swerve at all? A. Yes, sir. 

Q. Did you swerve to the right? A. Yes. 

# « » * • 

41 Q. Did you make any effort to stop your auto¬ 
mobile at that time? A. Yes, sir. I stopped im¬ 
mediately. 

# • • # • 

42 Q. You say that no one came back from the 

street car? A. No one, while I was there. 

* • * * * 

Q. Now, as I understood you to say on the direct exam- 
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iuation, you do not know whether there was an automobile 
parked at the point of this collision or not, do you? A. 
There was one parked right along in there. 1 don't know 
whether it was parked right there or not, but there was 
one parked just before the accident happened. I know 
there was. 

Q. Did you not say on direct examination that you did 
not know whether it was parked at the point of the impact 

or not? A. That is right. 

# • » * • 

43 Q. Now, Mr. Gardner, you did not collide with 
the front of the street car, did you? A. The front 

of the car hit my door. 

Q. is it not a fact that the point of collision was on the 
side of the street car, near the front, but a few feet back 
from the front of the street car ? A. No, sir. 

Q. Did you go” back and examine the damage done to 
the street car where the paint was scraped off ? A. No. 

Q. On what do you base your assertion that you col¬ 
lided with the front of the street car? A. I saw it coming. 
I know the part I hit was the front—the front part hit me. 

Q. As a matter of fact, you never saw the street car 
at all, did you? A. Yes, sir. 

Q. What is that? A. Yes, sir. 

Q. Did I understand you to say that you pulled to the 
right when you saw the street car ? A. I was pulling to 
the rignt. 

44 Q. Do you not know that after the accident was 
over, and when your automobile came to a stop, 

that it was still next to the street car tracks? A. It was 
next to the street car tracks? 

Q. It was still right beside the street car tracks? A. 
Yes, sir. 

• # # # # 

Q. Was there any damage done to the left door of your 

automobile? A. Yes, sir. 

» # # # • 
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lo 

<^. Did you have your lights on? A. Yes, sir. 
(^. Did you have good lights on that automobile l 
A. Yes, sir. 

G. How far in front of you did they illuminate an 
object? A. About 200 feet. 

Q. About 200 feet ? A. Yes. 

Q. They would illuminate a street car 200 feet away? 
A. Pick it up. 

Q. Would they not illuminate it further than that? A. 
I guess it would. 

(^. About how far away would your lights have illumi¬ 
nated a street car? A. I wouldn’t know. 

Q. You wouldn’t know? A. No. 

Q. it would be over 200 feet, would it not, Mr. Gardner? 
A. I couldn’t say just how much over 200 feet. 

Q. But it would be at least 200 feet? A. I didn’t have 
the bright lights on. I had the running lights on. 

46 Q. But they would illuminate a street car at 
least 200 feet away? A. They would.pick it up. 

Q. There were not any cross streets at the point where 
you were driving along, were there? A. Not according to 
the picture, there wasn’t. 

Q. Pardon me? A. According to the picture, Lane 
Place was the closest one. There were no through cross 
streets. 

Q. There were no through cross streets along in that 
neighborhood? A. No. 

Q. There was not any other moving traffic, was there? 
A. Going the other way? 

Q. Going in any direction. A. I couldn’t tell you 
whether there was or not. 

Q. Do you not remember, Mr. Gardner? A. Whether 
there was any on the other side? 

Q. Whether there were any other vehicles moving in 
that neighborhood besides you and the street car. A. I 
don’t know. 
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Q. Were you looking out to lind out whether there were 
any moving objects? A. I wasn’t looking out on the other 
side to see whether there was somebody coming down 
there. 

47 Q. Were you looking ahead of you? A. Yes, sir. 
I was looking out for anybody going to make a turn 

or something like that. 

Q. Make a turn where? A. Any place. 

Q. There were not any cross streets? A. No. 

Q. Did vou see anv automobiles ahead of vou? A. 
There was two automobiles, I think, in front of me. 

Q. Right in front of you? A. They wasn’t right in 
front of me. 

Q. Where were they? A. They was off the street car 
track. 

Q. How far in front of you? A. I couldn't tell you 
how far. 

Q. Can you give us some estimate? A. I would say f>0 
feet, maybe. 

Q. They were 50 feet in front of you? A. Yes. 

Q. Did you see them pass by the street car? A. They 
was out from it. 

Q. What is that? A. They wasn’t on the car track. 

Q. Did you not see that they went by the street car? 
A. I saw them going in front of me and when I 

48 picked up the street car I lost track of their lights. 

Q. Did you notice that these automobiles passed 
the street car? A. No. 

Q. And they were 50 feet in front of you? A. Yes. 

Q. As they went by you you did not notice their lights 
illuminate the street car? A. I had already picked up 
the street car then. 

# • # # • 

RE-DIRECT EXAMINATION by Mr. McGann: 

49 Q. Mr. Gardner, how far did your automobile 
travel after the impact—your automobile? A. About 

10 feet. 
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Q. And how far did the street car travel? A. It 
traveled over a block after it passed me, I think. 

Q. Mr. Boyd showed you this picture, and you saw 
where the street car finally came to a stop, did you not? 
A. Well, just judging from the distance where I was. I 
wasn’t there so long, but the curve was a good block a wav. 

Q. Had the street car reached that curve yet? A. No. 

• * • • • 

Q. Did the motorman ever come back to the accident? 

A. Not while I was there. 

• * « « # 

50 Q. Are you sure which part of the street car 
struck your automobile? A. It was the front of the 

street car struck the door—the left hand door. 

Q. Right where you were sitting? A. Yes, sir. 

Q. And at the time that it struck you, what were you 
doing? A. I was trying to get out of the way. 

Q. And swerving? A. Yes. 

Q. Did you get off as quickly as you could? A. I got 
off as quick as I could. 

Q. And the street car had no lights? A. Didn’t have 

no lights; didn’t give no sound of a gong or nothing. 

• # • # # 

RE-CROSS EXAMINATION by Mr. Boyd: 

• # * • • 

51 Q. And you did not even see any interior lights 
in the street car? A. I didn’t see no lights whatso¬ 
ever. 

• # * * • 

Further RE-DIRECT EXAMINATION. 

• # • • * 

By Mr. McGann: 

Q. How fast was the street car going? A. I would say 

between 30 and 35 miles an hour. 

• * * • • 
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52 Further RE-CROSS EXAMINATION. 

By Mr. Boyd: 

Q. And you base that on the fact that you saw it moving 
in the space of 100 feet? A. Yes. 

Q. In other words, you saw the street car going 100 
feet in front of you and you can estimate the speed from 
that? A. From the rate of speed that I was driving and 
from the time it took. 

Q. You saw it move through a space of 100 feet? A. 
When I realized that it was coming my way. 

Further RE-DIRECT EXAMINATION. 

By Mr. McGann: 

Q. You also saw it moving after the impact, did you 
not? A. I saw it moving past me. 

Q. And you saw where it came to a stop? A. That is 
right. 

Q. Did it slow down at all before the impact? A. No. 

Q. You saw it until it finally stopped? A. When I got 
out I saw it. 

Q. You judge that as over 300 feet? A. That is 
right. 

53 Q. From the point of impact? A. Yes. 

# * • • * 

EXAMINATION. 

By the Court: 

Q. Let me ask you a question. You were 100 feet away 
when you first observed the street car was coming towards 
you? A. That is it. 

Q. Towards you? A. That is right. 

Q. And what part of the street car, exactly, hit you? 
A. The front part—the left front of it hit my left front 
door. 

Q. The left front corner of the street car? A. Yes, sir 
—hit my left front door. 
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Q. Did it dent your left front door? A. It is only a 
two-door. It hit the left front door. 

Q. Did it dent the left front door? A. Broke the glass 
out and dented the door and I had to have one new fender 
put on and the front fender straightened. 

Q. What fender did you have put on? A. The rear. 

Q. That was so crushed that you had to get a new 
one? A. Yes. 

54 Q. Is there a running board on your car? A. 
The door is even with the running board. There is 

no running board until you open the door. 

Q. And what did you have done to that door? A. I 
had to have it straightened up; new glass put in. It cost 
me $140. 

* * * • • 

Further RE-CROSS EXAMINATION. 

By Mr. Boyd: 

Q. As I understand it, your left front fender also had 

to be repaired. A. Yes. 

***** 

55 Q. What happened to the rear fender on the left 

side? A. It was ripped up so I had to replace that. 

***** 

56 DIRECT EXAMINATION : 

By Mr. McGann: 

Q. Your full name is Dixie Gardner? A. Yes. 

***** 

Q. Are you related to the plaintiff in this case? A. A 
sister. 

• * * • • 

Q. Directing your attention to August 22, 1943, which 
is the date of this accident about which we are inquiring, 
where had you been before this accident? A. We had been 

to Mr. Thomas White’s, at Tuxedo, Maryland. 

* * * • • 
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57 Q. What time was it? A. About 9:00 o’clock. 

Q. Was it dark? A. Yes, sir. 

• Q. Will you describe in your own words just what oc¬ 
curred? A. Well, we were coming in Kenilworth Avenue, 
Northeast, towards the District, and we were driving along 
very slow, when this car appeared. When I seen it, it was 
about the length of an automobile away from us. When I 
noticed it, Mr. Gardner had already turned his wheels to 
avoid the car, but— There was no lights on the street car. 
The street car did not give any warning of any kind. 

Q. You were going toward the city? A. Yes, sir. 

Q. The street car was going to the end of the line, was 
it? A. Yes, sir. 

Q. Do you know how far it was to the end of the line 
from the point of impact? A. I think it is about two blocks. 

Do you mean the end of the line, or the street car? 
5S Q. The end of the line. A. It is about two 
blocks, I think. 

Q. About two blocks? To the end of the line? 

Mr. Boyd: I will stipulate that it is about a mile, 
Mr. McGann. 

By Mr. McGann: 

Q. Where were you riding? A. On the right hand 
side in the front seat, by Mr. Gardner. 

Q. Who was in the back? A. Mr. and Mrs. Moreland. 

Q. How fast were you going? A. Very slow—about 20 
miles an hour. 

Q. What would you say about the speed of the street 
car? A. The street car was going faster than any street 
car I have seen travel, but I couldn’t tell you the speed of 
the street car. 

Q. It was going faster— A. (Interposing) Yes, sir. 
It was going faster than any street car I have seen travel¬ 
ing. 
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Q. Where did your automobile come to a stop after the 
impact? A. It stopped immediately—right there. 
59 Q. And it was out in the street? A. Yes, sir. 

Q. Where did the street car come to a stop? A. 
About a block away, a good block. 

Q. Was there any gong sounded? A. No, sir. 

Q. Will you state whether or not the street car had 
any lights? A. It did not have a light on the front of 
the street car. I did not see a light at all. 

Q. Did you see a light up in the passenger part? A. 
I didn’t see it until after it passed, and I looked back and 

I saw the lights in the street car. 

• • # • • 

Q. What part of your car was struck? A. The whole 
left side was, from the front to the rear. 

Q. Did it break anything? A. It broke the glass in 
the side—in the front side door. 

Q. At the time of the impact, what was Mr. Gardner 
doing? A. He was driving and he wasn’t talking. 

Q. Will you state whether or not he attempted to 
GO avoid the accident? A. Yes. When I seen the street 
car, he had already cut his wheels, frying to avoid 
the street car. 

Q. Cut to the right? A. Yes, sir, because I noticed 
that. 

Q. And he was swerving? Did your automobile have 
lights on it? A. Yes, sir. 

Q.. How do you know that? A. Because when I got 
out I went around in front of the car. I tried to get a car 
coming into town to pick us up. I said, “I will go to the 
other side.” And I walked in front of the car, and the 
lights was still on. 

Q. Of your car? A. Yes, sir. 

Q. Did the street car slow down at any time prior to 
the accident? A. No, sir. It didn’t slow down. 
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Q. It did not slow down at all? A. No. 

Q. While you were riding along, were you watching 

the'roadway? A. I was looking right in front of me. 

♦ # # • • 

61 Q. Did anyone come to the car? A. There w’as 
no one come back until we went to the hospital. 

Q. Did a man come back? A. Not w’hile I was there. 

• • * • • 

62 Q. What part of the automobile was damaged? A. 
The whole left side, from front to rear, was damaged 

—smashed in. 

Q. The left side of it. Did the collision make any noise? 

A. It made a loud crash. 

# • « • # 

CROSS EXAMINATION by Mr. Boyd: 

Q. As I understand it, you had been out to some friends 
for dinner? A. Yes, sir. 

Q. What time did you have dinner? A. About 6:30. 

Q. These were all friends of yours? A. Yes, sir. I 
have known them for the last six years. 

Q. They were friends of Mr. Gardner? A. Yes, sir. 

Q. What did you have to drink out there? A. We did 
not have a thing to drink after dinner. We had a beer with 
our dinner. 

63 Q. That is all you had to drink? A. Yes, sir. 

Q. You did not have anything before or after? A. 
No, sir. 

• • • • • 

Q. And as I understand it, your brother had his head¬ 
lights on? A. Yes. 

Q. Were the bright lights on? A. Yes, sir. 

Q. You noticed that particularly? A. Yes, sir. They 
are good lights. 

Q. Can you speak louder, please? You say they are 
good lights? A. Yes, sir. 

Q. When you walked around the front of the car and 
noticed the headlights on, did you notice that they were on 
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bright? A. When I walked around the front of the car, 
I noticed that they were on bright. 

Q. And that gives good illumination? In other 

64 words, you can see objects for a long distance when 
they are on? A. Yes. 

Q. When you were driving down Kenilworth Avenue 
how far ahead could you see? A. I can’t estimate the dis¬ 
tance, but I would say I could see about the length of two 
automobiles. 

Q. You could see the length of two automobiles? A. 
Yes—parked together. 

Q. If an automobile is 15 feet long, you could see 30 
feet ahead? A. Yes. 

Q. Is that as far as you could see ahead with the lights 
that your brother had on? A. I can see farther than that. 

Q. I am talking about under the conditions as they ex¬ 
isted that night, with these bright headlights of which you 
spoke. Do I understand that you could see the length of 
two automobiles ahead? A. I could. 

Q. Could you see any further than that? A. Sure, I 
could see further, I guess. 

Q. How far ahead would these bright lights illuminate 
a street car? A. I saw the street car about the length of 
those two cars, is all I saw it. It was right there. 

65 Q. Were you looking out the front? A. I was 
looking in front. 

Q. And your brother’s lights were on? A. Yes, sir. 

Q. And yet you could not see this street car until it was 
the length of two automobiles away? A. No. The street 
car seemed like it came out of nowhere. 

Q. The street car seemed like it came out of nowhere? 
A. Yes. 

Q. Is that a fairly straight road? A. Yes. 

Q. There were not any other moving automobiles? Did 
you see any parked automobiles? A. All along. 

Q. Were any of them moving? A. No. 
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Q. Were they parked against the curb? A. Yes. 

Q. The only two moving vehicles were the street car and 
your brother’s automobile? A. Yes. 

Q. And you were looking out front, and you did not see 
this street car until it was the length of two automo- 

66 biles away? A. No, sir. 

Q. About 30 feet? A. That would be what you 
judge. I say that length. 

Q. You say that after you went by the street car you 
turned around and you could see the lights? A. We did 
not go by the street car. The street car went by us. 

Q. But you could see the lights inside the street car 
then? A. Thev were very dim, but I could see that thev 
were inside the street car. But I glanced back as soon as 
that car went by. 

Q. You what? A. I glanced back to see if he stopped, 
just as soon as he went by us. 

Q. How far did the street car go, according to your rec¬ 
ollection, before it stopped? A. It went a good block. 

Q. When you turned back and the street car was a block 
away, you could see the lights inside? A. I said that I 
looked back right after it went by. I looked out of the 
rear window and I seen the lights in the back end. There 
wasn’t none on the outside. 

Q. When it came to a stop, could you see the lights 

67 inside the street car then? A. Just barely see 
them. 

Q. At that time it was a block away? A. Yes, sir. 

Q. When this street car was approaching you, did you 
see the lights inside the street car then? A. I did not. All 
I saw of the street car was where his lights of his automo¬ 
bile shone on it. 

Q. I understood you to say that as this street car ap¬ 
proached you and when you first saw it, it was only then 
the length of two automobiles away, and you have estimat¬ 
ed the speed from the distance that you saw it go, the 
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length of two automobiles—is that correct? A. That is 
what I seen. 

Q. Are you in a position to estimate the speed of a ve¬ 
hicle that passes only the length in your view of two auto¬ 
mobiles? A. I couldn’t tell you. I wouldn’t be able to 
tell you the speed. 

Mr. McGann: She did not testify to any speed. 
By Mr. Boyd: 

Q. As soon as you saw the automobile, your brother was 
already turning to the right? A. That is right. 

Q. And when the street ear went by, your automo- 

68 bile was still right next to the street car tracks? A. 
It was. Their front hit, and the street car side- 

swiped the rest of it, and we were still sitting right there. 

Q. You were still sitting right next to the street car 
tracks? A. Yes. 

Q. Do you recall that a man came back from the street 
car and asked your brother if he could not steer the car in 
to the curb, and he said that he could not? A. There was 
no man from the street car at all. 

Q. You do not recall that? A. There wasn’t one. 

Q. Did you leave the car right next to the street car 
tracks? A. It was right there. 

Q. When you left, your brother got out of the car also? 
A. Yes. 

Q. And you said that the whole left side of the auto¬ 
mobile was damaged? A. Yes, sir. 

Q. Starting from the very front? A. From the very 
front fender. 

Q. From the tip of the front fender all the way back 

on the left side? A. Yes, sir. 

# * • # * 

RE-DIRECT EXAMINATION by Mr. McGann: 

69 Q. Had Mr. Gardner’s car been pushed over to 
the curb before you went to the hospital with him? 

A. No, sir. 

Q. Did you notice that there were cars parked along the 
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curb on the right-hand side of Kenilworth Avenue? A. 
There was cars parked all along. 

Q. On the right-hand side as you were coming in? A. 
Yes. 

* # • • # 

By Mr. McG-ann: 

Q. Will you give the Court and jury your name? A. 

Doris Louise Moreland. 

• • • • • 

70 Q. Now, directing your attention to August 22, 
1943, which is the date of this accident about -which 

we are inquiring, will you tell us where you had been prior 
to this accident? A. I had been to dinner at Mrs. White’s 
house. 

• • # • • 

Q. Then you started to return to Washington? 

71 A. Yes, sir. 

Q. What time was that? A. About a quarter of 9:00 
or 9:00 o’clock. 

Q. Was it dark? A. Yes, sir. 

Q. Where were you seated in Mr. Gardner’s automo¬ 
bile? A. Tn the left seat, behind Mr. Gardner—in the back 

seat behind Mr. Gardner, on the left-hand side. 

• • • • • 

Q. How fast was Mr. Gardner traveling? A. He wasn’t 
traveling very fast. 

Q. Can you tell us in your own words what occurred? 
A. Well, we were coming toward Northeast and, oh, every¬ 
thing was pretty quiet—nobody was saying anything in the 
car, and the next thing I know we hit the street car. 

Q. Did you hear any gong? A. No, sir, I didn’t. 

Q. Do you know if Mr. Gardner’s car had the front 
lights oij? A. Yes, sir, they were. 

72 Q. H&w do you know that? A. After that, when 
I got out, the lights were still on the car. 

Q. Did you notice if the street car had any lights on? 
A. The street car didn’t have lights. 
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Q. Did you notice that? A. I didn’t see any. 

Q. Where did your automobile come to a stop? A. Im¬ 
mediately after the accident. 

Q. Where did the street car come to a stop? A. About 
a block away. 

Q. What part of his automobile was struck? A. The 
left side. 

Q. Where you were sitting? A. At the front, by Mr. 
Gardner’s door. 

* * * # • 

73 Q. What happened to Mr. Gardner’s automobile? 
A. Well, Mr. Gardner’s car was right where it had 

been hit, and two fellows came over and pushed it past two 
or three cars to the curb. 

Q. Where were the cars that he passed? A. Parked 
at the curb. 

Q. They pushed it to the curb? A. Yes. 

Q. Did the motorman come back? A. No, sir. 

• • • # » 

Q. How many cars would you say were parked at the 
curb? A. Well, I know there was at least two or three 
cars, they had to shove Mr. Gardner’s car by before they 

could get it to the curb. 

• • • • • 

74 Q. After the accident where did the street car 
come to a stop? A. About a block away from the 

accident. 

Q. Where did your car come to a stop? A. Immedi¬ 
ately. 

• • • • • 

CROSS EXAMINATION by Mr. Boyd: 

Q. Mrs. Moreland, has Mr. McGann read these ques¬ 
tions to you before, from which he is reading now? A. 
Yes, sir. 

75 Q. He has? And you have rehearsed your testi¬ 
mony before you came in here? A. Not all of it. 

Q. But these questions that he has here were all read 
to you before? A. Yes, sir. 



26 

Q. As I understand it, you went to the White’s for din¬ 
ner? A. Yes, sir. 

Q. And they were friends of Mr. Gardner? A. Yes, 
sir. 

Q. And this was a social gathering? A. Yes. 

Q. And you had some cocktails before dinner? A. No, 
sir. 

Q. You did not have any before? A. I don’t drink—I 
didn’t. 

Q. The others did? A. I couldn’t say they did. I was 
in the living room and they were all talking most of the 
time. 

Q. But cocktails were served, were they not? A. No, 
sir. 

Q. You did not see any? A. No, sir, I didn’t. 

76 Q. Was anything served with dinner? A. No, 
sir. 

Q. Any beer? (No answer.) 

Q. You do not feel well, Mrs. Moreland? A. No, sir. 

Q. Would you like to take a little recess? A. If I may. 
The Court: Did she say she does not feel well? 
I have a general term today and I will recess until 
2:00 o’clock. 

Mr. Boyd: May I exhaust this one line of inquiry 
first, your Honor? 

The Court: Get her a glass of water. 

Do you feel able to go on, Mrs. Moreland? 

The Witness: I feel shaky and weak. 

The Court: You have a cold? 

The Witness: Yes, sir. I have had one for the 
past week. 

(The witness was given a glass of water.) 

The Court: Do you feel able to go on? 

The Witness: I will try. 

The Court: If you are not, you let me know. 

The Witness: Thank you. 
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By Mr. Boyd: 

Q. Now, what was served with dinner, Mrs. Moreland? 
A. Coffee. 

77 Q. Was anything to drink served with dinner? 
A. No, sir. 

Q. Nothing at all? A. No, sir. 

Q. No beer? A. No, sir. 

Q. And if there had been beer, of course, you would 
have seen it? A. Yes, sir. 

Q. There is not any question on Mr. McGann’s list 
about what was served at dinner, is there? A. No, sir. 

Q. Mr. Gardner’s lights were on at that time? A. Yes, 
sir. 

Q. Were you looking out the front as you proceeded 

along there? A. Yes, sir. 

* • ♦ • # 

78 Q. Could you see' well as you proceeded down the 
street? A. Yes, sir. 

Q. As you approached the street car, there were not 
any other moving vehicles in that neighborhood? A. No, 
sir. 

Q. Were there automobiles in front of you? A. No, sir. 
Q. There were not two automobiles right in front of you 
about 50 feet, were there? A. I would sav there weren’t. 
Q. You would say there were not? 

Mr. McGann: She said she would say there were. 

By Mr. Boyd: 

Q. I asked you a few minutes ago if there were auto¬ 
mobiles in front of you and I understood you to say that 
there were not. Would you say there were? A. Yes, sir. 
Q. About how far ahead were these? A. Quite a ways. 
Q. How far? A. Further than you are. 

Q. Further than I am? Would you say about— 

79 A. (Interposing) I would say about two auto¬ 
mobiles from us. 
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Q. How many cars were there? A. I seen the back of 
one. 

Q. Did you see them as they passed the street car? A. 
Xo, sir. 

Q. Did they have their lights on? A. I couldn’t tell 
whether the other car had lights on or not. 

Q. Could you see the tail lights of the automobiles 
ahead of you? A. i don’t believe I looked that far. 

Q. So that when they went by the street car, did their 
lights illuminate the street car? A. I don’t understand 
that. 

Q. You say that there were at least two automobiles 
ahead of you? A. Yes, sir. 

Q. And you said that they were about 50 feet ahead—is 
that what you said? A. About the length of two automo¬ 
biles. 

Q. About the length of two automobiles ahead of you? 
A. Yes. 

Q. I say, when they went by the street car did their 
80 lights illuminate it? A. Yes, sir. 

Q. They did? A. Very faint, though. 

Q. And you saw the street car at that time? A. No, 
sir. I wasn’t looking over toward the street car. 

Q. Then you do not know whether the lights illuminat¬ 
ed the street car or not, do you? A. No, I don’t. 

Q. And you were not looking straight ahead, were you? 
A. I was looking straight ahead, but you naturally glance 
down every now and then. 

Q. When you first saw this street car, how far away was 
it? A. I didn’t see the street car until it hit us. 

Q. You did not see the street car until it hit you? A. 
Xo, sir, I didn’t. 

Q. And after the street car had come to a stop, how far 
was it from the point where you had stopped? A. Well, 
the street car stopped about a block from where the acci¬ 
dent happened. We came to a stop immediately. 
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Q. So that the street car was a block away when the 
accident was all over—is that correct? A. Yes. 

Q. And you looked back and could see the lights in- 

81 side the street car then? A. Yes, sir. 

Q. You did not see the street car when it was a 
block away, as you approached it? A. No, sir. 

Q. When your automobile came to rest it was still right 
beside the street car tracks, was it not? A. Yes, sir. 

Q. And somebody came over and steered it over to the 
curb? A. There was two fellows came over and pushed it 
to the curb. 

Q. Were you still there when the police arrived? A. 
Yes, sir. 

Q. You never told the police that the street car did not 
have lights on, did you? A. No, sir. They didn’t ask 
any questions. 

Q. They did not ask you how the accident happened? 
A. No, sir. They were talking to my husband. 

Q. They were talking to your husband, but it was with¬ 
in your hearing, was it not? A. No, sir. I was on the 
other side. 

Q. And didn’t the police talk to you at all? A. No, 
sir. 

82 Q. They did not ask you for your name? A. No, 
sir. 

Q. And you did not volunteer the information that the 
street car did not have lights, did you? A. No, sir. 

Q. You knew that the police were there investigating 
this accident, did you not? A. I was there when they came 

up to where the car was shoved to the curb. 

• * • # • 

RE-DIRECT EXAMINATION by Mr. McGann: 

Q. Did the policeman ask you for your name? A. No, 
sir; the policeman did not ask me for my name. 

Q. How many times have you been to my office? A. 
Once. 
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83 Q. Did I read any questions over to you at that 
time? A. No, sir. You just asked us what happened. 

Q. And we just discussed the case? A. We just dis¬ 
cussed the case—what happened at the accident. 

♦ * # * • 

RE-CROSS EXAMINATION by Mr. Boyd: 

Q. Did you not tell me that you had seen these ques¬ 
tions that Mr. McGann read to you? A. I didn’t see any 
questions. We was just talking. 

Q. Did you not testify, in answer to my question, that 
you had seen these questions? A. Some of them he asked 
me. 

Q. Did I not ask you if there was any question on that 
list pertaining to what you had to drink for dinner, and 
you said there was not any such question? A. There 
wasn’t. 

• • • • • 

EXAMINATION by the Court: 

Q. Mrs. Moreland, what part of the street car hit Mr. 
Gardner’s automobile? A. The front part. 

Q. The front part? A. Of the street car hit. 

84 Q. What part of the front part? A. The part 
that conies over—I don’t know what you call it—on 

the street car, but the part that was next to the track. 

Q. On the left hand side of the front of the car, right on 
the corner of the street car? A. It was on this side of 
the street car (indicating). 

Q. Right on the corner, was it? A. Yes, sir. 

Q. Was the front of the street car rounded, or was it 
square across? A. I think it was one of those rounded 
ones. 

Q. Rounded? A. Yes, sir. 

Q. Did that part of the street car hit the front of Mr. 
Gardner’s car, or did it hit the side of Mr. Gardener’s car? 

A. It hit right at the front door where Mr. Gardner was. 

• • • • • 
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Q. Well, after it hit, did it push the car around any, or 
did it simply scrape? A. It swerved the wheels so they 
couldn’t be moved. 

Q. Did the street car push your car, or simply 

85 scrape along the side? A. It pushed it over a lit¬ 
tle. 

Q. And then scraped along? A. Yes, sir. 

# # # # « 

We will recess until 2:00 o’clock. 

# * m # # 

DIRECT EXAMINATION: 

86 By Mr. McGann: 

Q. Doctor, will you give the Court and jury your 
full name? A. Valentine M. Hess. 

Q. What is your profession? A. Physician and sur¬ 
geon. 

# # # * • 

87 Q. Would you describe in detail what the ex¬ 
amination disclosed objectively and subjectively? A. 

I saw him in the emergency room at the hospital. The 
patient was in shock, lying down, with excessive severe in¬ 
jury to the left elbow. All of the skin was torn off the 
elbow. The bones were broken up and smashed. The ten¬ 
dons and ligaments and soft tissues were torn out. 

Q. Did you prescribe treatment for him? A. Treat¬ 
ment for shock; gave him intravenous saline, and took him 
to the operating room to do an operation on his elbow about 
10:45. 

Q. Did you see him after that? A. I saw him 

88 twice a day while he was in the hospital, from August 
22, 1943, until we discharged him from the hospital 

on September 24, 1943, and then I saw him and treated him 
in my office from the time of discharge until February, 1944. 

Q. You saw him daily while he was in the hospital? A. 
I saw him twice a day most of the time he was in there. We 
did two operations—a preliminary operation that night of 




cleaning up the wound and sewing the skin flap back, and 
on the 3rd of September we took him up again and did a 
plastic operation in the hopes of getting a good recovery. 

Q. What was the diagnosis ? A. Compound comminuted 
fraeture with destruction of the elbow joint, of the left 
arm. 

# # « • • 

Q. Will you tell the jury about the second surgical oper¬ 
ation? A. These bones were badly broken and the whole 
joint disrupted or torn to pieces. On the second operation, 
after a sufficient length of time so that we felt that the 
89 infection was practically eliminated, we removed 
many of the small pieces of the bone and wired some 
of the larger pieces together and put his arm in plaster in 
a position where it would be the most service to give him a 
useful and functional elbow with a stiff elbow. We put it 
in the position that it is in at the present time. With a stiff 
elbow that is the most useful position. 

The only other alternative would be to amputate his arm 
above the elbow. 

Q. What was his condition when he left the hospital? A. 
In regard to his arm? 

Q. In regard to his arm? A. The arm—the X-ray 
studies showed that there was callus, that the bones were 
uniting together, that it would get what we were after. It 
was a serviceable elbow, though there was a good deal of 
disability in the arm. 

* • • • • 

91 Q. You conclude that he was fortunate in that an 
amputation was not necessary? A. In my personal 
opinion, yes, sir. 

# # m • # 

DIRECT EXAMINATION: 

By Mr. McGann: 

Q. Your full name is Harry W. Moreland, Jr.? A. That 
is right. 
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92 Q. What time did you leave for Washington? A. 
It was dark—I would say maybe a quarter of 9:00, 

a quarter after—somewhere in there. 

♦ # • * # 

Q. Now, in Mr. Gardner’s automobile, you were sitting 

in the rear with your wife? A. That is right. 

* # • « # 

93 Q. How fast was the Plaintiff operating his auto¬ 
mobile? A. I would say around 20 or 22 miles an 

hour. 

Q. Tell the Court and jury in your own words what 
happened. A. We were traveling about one mile, I guess, 
on Kenilworth Avenue, seeing nothing coming towards us 
at all—a few cars in front of us, maybe 50 or 100 feet, and 
all of a sudden there was a crash—an accident—and I 
heard some screaming. I looked around and there was a 
street car about 100 yards from the scene of the accident. 
So I got out of the automobile and I ran down to the street 
car to see the conductor or motorman, and I told my wife 
to bring Mr. Gardner’s permits and registration cards, and 
so forth, with her. 

# # • • * 

94 I said I would make the accident report. 

Then I went back to the street car and the motor- 
man was still standing on the street car. In the meantime 
two men came up and said that they were investigators for 
the Capital Transit. I told them what happened—I didn’t 
see any lights on the street car, and they wrote it all down, 
I think, and told me that that would be all. 

Q. Did you hear any gong sounded by the street car 
prior to the accident? A. No, sir—no warning whatso¬ 
ever. 

Q. Did Mr. Gardner’s automobile have lights on? A. 
Yes, sir. 
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Q. Now, how do you know that? A. Because the road 
we had just came up from Tuxedo—we crossed the railroad 
bridge within three blocks of this home where we were.' If 
you hadn’t had lights you probably couldn’t have got across 
because it was very dark. 

Q. You noticed the lights? A. I noticed the lights over 
the bridge, yes. 

Q. Did the street car have lights on? A. I didn’t see 
any lights on the street car. I didn’t see the street car 
until after the crash and I looked back. 

95 Q. How fast would you say the street car was 
going? A. I wouldn’t say how fast. By the dis¬ 
tance it was traveling after hitting us, I would say 30 or 35 
miles an hour. 

Q. How far did it travel after it hit the automobile? A. 
I would say 100 yards, because I ran from the automobile 
to the street car. 

Q. Where did your automobile come to a stop? A. At 
once. As soon as it crashed. We heard the noise and the 
crash, and the automobile stopped. 

Q. Now, what part of the Plaintiff’s automobile was 
struck? A. It was struck on the left side of his door, near 
the front fender. 

Q. What was he doing? How was he operating his 
automobile when it was struck? A. Well, we were driv¬ 
ing down the street, I would say probably part of our car 
was on the railroad tracks. I could not swear to that. 

Q. Was he making any attempt to avoid the accident? 
A. Well, according to the way that— 

The Court (Interposing): Do not speculate. 

The Witness: Yes, sir. 

The Court: If you do not know, say so. You said 
that you did not see the street car until after the 
crash. 

The Witness: That is right. 
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96 The Court: Just say what you saw him do or 
heard him do before that. 

The Witness: I can’t say whether he swerved or 
not. 

By Mr. McGann: 

Q. What part of your car do you say was struck? A. 
It was struck to the front side of the car. 

# # • # • 

Q. What part of the car was damaged? A. The left 
side of the car, from the front fender to the back fender. 

Q. Did this impact make a noise? A. A terrible noise. 
Q. Where was his automobile after the impact? Was it 
still on the street? A. Still in the street, yes, sir. 

Q. Did his car scrape along the side of the street 

97 car? A. It was just a sudden crash. There wasn’t 
any scraping at all, it seems to me. 

Q. Was the Plaintiff driving his automobile carefully? 
A. He was. 

Q. Did you notice if his lights w’ere on after the acci¬ 
dent? A. That is right; they were. 

Q. They were on after the accident? A. Yes, sir. 

Q. You did not see the street car prior to the acci¬ 
dent? A. No. 

Q. Could you see if the street car lights were on prior 
to this accident? A. I didn’t see the street car until after 
the accident. 

CROSS EXAMINATION: 

By Mr. Boyd: 

Q. During the luncheon recess you have discussed with 
Mr. McGann what you had to drink? A. I didn’t under¬ 
stand you. 

Mr. McGann: What has that to do with this case ? 
The Court: Overruled. 
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Bv Mr. Bovd: 

w • 

Q. Between 12:30 and 2:00 o’clock today you have dis¬ 
cussed with Mr. McGann and other witnesses what was had 
to drink by each of your party at Mr. White’s? A. 

98 There was no discussion about drinking, and there 
was no drinking at all, except beer, at lunch. 

Q. You discussed today with Mr. McGann what each 
of vou had to drink at Mr. White’s on the dav of the acci- 
dent? Do you understand the question? A. No, I don’t. 

Q. You went to lunch together today, did you not, at 
12:30? A. Yes. 

Q. Was Mr. McGann with you? A. No. 

Q. He talked to you before you went to lunch? A. No. 
Q. After you came back? A. Yes, sir. 

Q. And the other witnesses were present, that is, Mrs. 
Moreland and Miss Gardner, were they not? A. That is 
right. 

Q. And you discussed what each of you had to drink 
on the day of the accident, did you not? A. We had beer— 
sure we did. 

Q. Did you discuss that? A. I did not discuss it. 

Q. No mention was made of that by anybody? A. 
No. 

99 Q. You were not told that those questions were 
asked of other witnesses? A. Nobody told me. 

Q. You sav that you did have some beer? A. Yes. 

Q. How much? A. Two glasses of beer at lunch time. 
Q. How about Mr. Gardner? A. I don’t know—one 
or two. 

Q. You were with him, were you not? A. Yes. 

Q How about dinner time? A. I didn’t observe how' 
much he drank. 

Q. That was at dinner time? A. Yes. 

Q. I understood you to say that you came under a 
railroad viaduct— A. (Interposing) Over a railroad via¬ 
duct. 
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Q. That is where you get on Kenilworth Avenue ' A. 
Yes. 

Q. That is about a mile from the scene of the accident ! 
A. Yes. 

Q. The car tracks start at the District line? A. That 
is right. 

Q. Were you looking out of the front of the car? 

100 A. Straight ahead. 

Q. Could you see some distance ahead of you? 
A. That is right. 

Q. Mr. Gardner’s lights were good, were they? A. 
Yes, .sir. 

Q. You had no trouble seeing the automobiles ahead of 

you? A. That is right. 

# • • # • 

Q. Y’ou had no difficulty in seeing them? A. No. 

Q. You could see them with the lights of your car—is 
that right? A. That is right. 

Q. Were you looking out the front at the time of the 
collision? A. That is right. 

101 Q. And you never saw the street car at all? A. 
I never saw the street car at all. 

Q. Did you see these two automobiles pass the street 

car? A. No, I didn’t. 

• • * • • 

Q. And after the accident was over you indicated that 
the street car was about 100 yards away? A. That is right. 
Q. You could see it? A. That is right. 

Q. You had no difficulty in seeing it 100 yards away, 
then? A. That is right. 

Q. The lights were on inside? A. They were when I 
looked at it. In fact, I went over. 

Q. Now, after this accident was over your automo- 

102 bile was still right next to the street car tracks, 

was it not? A. That is right. 

• • # • • 
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Q. The damage to Mr. Gardner’s automobile was right 
along the left side, starting at the very front and running 
to the very rear? A. It had a large dent in the left front 
door, and went to the back of the— 

Q. (Interposing) Was not the front fender damaged? 
A. The front fender was skinned. 

Q. Starting up at the very front of the car, and the dam¬ 
age ran the full length of the automobile? A. That is right. 

Q. Now, I understood you to say that while you were 
on the scene, two men came up in an automobile and iden¬ 
tified themselves as investigators of the Capital Transit 
Company. A. Yes. 

Q. What you mean is that two police officers came up in 
a scout car? A. The Capital Transit car talked to 
103 me first. They were there before the police. 

Q. Were they there when the police arrived on the 
scene? A. I don’t know if they were there then. 

Q. You remember talking to the police? A. Yes. 

Q. They asked you how it happened? A. That is right. 
Q. And you never told them a word about a headlight 
being lit? A. I told them— 

Q. (Interposing) Did you tell them that it was not lit? 
A. I told them I didn’t see a light. 

Q. Did you tell them that it was not lit? A. No. 

Q. As a matter of fact, you did not even see the street 
car, did you? A. No, I didn’t. 

• # • • # 

105 Q. When you 'walked back to the street car, did 
you -walk around to the front of it? A. That is right 

—to the front door, and the man I seen there was from the 
front of the street car. 

Q. Did you go around to the front of the street car 

106 to look at the headlight? A. No, I didn’t. I went 
to the front door. 
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Q. You never went around to look at the headlight? A. 

Not to investigate the headlight, no. 

# # # # # 

RE-DIRECT EXAMINATION: 

By Mr. McGann: 

Q. Did you notice if any cars were parked along the 
curb at Kenilworth Avenue? A. Yes, sir, there were. 

Q. Were you looking ahead as you were riding along? 
A. That is right. 

* # • * • 

Q. You were looking ahead? A. That is right. 

Q. And you never saw the street car? A. That is right. 
I never saw the street car. 

Q. What distance do you say the street car traveled af¬ 
ter the impact, from the point of the impact? 

• • • • • 

107 A. About 100 yards—something like that. 

♦ # • • • 


(EVIDENCE FOR DEFENDANT.) 

114 DIRECT EXAMINATION by Mr. Boyd: 

Q. Officer, will you state your full name, please? A. 
George I. Eppard. 

Q. Are you a member of the Metropolitan Police De¬ 
partment? A. Yes, sir. 

Q. How long have you been a member of the Metropol¬ 
itan Police Department? A. Seven years. 

Q. Are you attached to the APU ? A. Yes, sir. 

Q. That is the Accident Prevention Unit? A. It is now 
known as the Accident Investigation Unit. 

Q. Is it one of the functions of that unit to investigate 
accidents in the city of Washington? A. It is. 
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Q. Did you have occasion to go to the scene of an acci¬ 
dent on Kenilworth Avenue on August 22, 1943? A. Yes, 
sir. That was at 9:00 p. m. on the 22nd. 

Q. Is that the time that you arrived at the scene of the 
accident ? A. That was the approximate time of the 

115 accident. We arrived there shortly after getting 
the radio call. Our call was at 9:18 p. m., and we got 

there within about ten minutes. 

• • • # # 

Q. You came in going south—is that correct? A. That 
is right. 

Q. You came upon the street car before you saw the 
automobile involved in the accident? A. Yes, sir. 

Q. What was the condition of the lighting of the street 
car as you approached? A. The lights were on the street 
car. 

Q. And when you arrived on the scene what, if anything, 
did you do? A. We parked the car, had a conversation 
with the motorman of the street car there and examined 
the scene. .He showed us the car which had been operated 
toward town—that is, in a southerly direction on Kenil¬ 
worth Avenue. It was some distance south of the 

116 street car, and we took measurements of certain 
physical factors there. 

Q. You said that you made some measurements? A. 
Yes, sir. 

Q. What were those measurements? A. Those meas¬ 
urements consisted of the width of Kenilworth Avenue, 
which was 46 feet. 

• • • • • 

A. Now, the clearance from the westernmost track to 

the curb was a distance of 20 feet 9 inches. 

# # # • * 

A. That is the distance from the curb to the closest 
rail. 

* • • • • 
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This is a single track at this point and it runs about at the 
center of the street. There were no parked cars right in 
the,immediate vicinity. We went back to a parked car some 
distance north and found that there was a clearance be¬ 
tween that parked car and the nearest rail of 15 feet. 

Q. In other words, you went back for the purpose of 
finding out what the clearance would be? A. That is right. 
Q. There was not any parked car, as I understand 

117 it, in the proximity of this accident? A. No, I didn’t 
see any . 

Q. You went back here (indicating) until you found a 
parked car? A. That is right. 

Q. And you made some measurement between the park¬ 
ed car and the rail, and what did you find that to be? A. 
Fifteen feet. We wanted to determine whether there was 
width enough to get a car through there, and we found that 
there was a clearance of 15 feet, and the width of this car 
involved in the accident was about 5 x /4, and we knew that 
there was plenty of clearance to get through there. This 
car was pulled in to the curb. We went back along the 
tracks there to try to determine where the impact had tak¬ 
en place, and we found scattered all along the tracks there 
to the north debris and pieces of metal and glass and hunks 
of rubber out of the tires. 

By the Court: 

Q. What? A. Hunks of rubber out of the tires were 
scattered along the street there in between the rails and off 
to the south of the rails of this track. The last pieces of 
debris that we could find was approximately 310 feet north 
of where this car was pulled in at the curb. 

By Mr. Boyd: 

Q. The automobile was against the curb when 

118 you arrived on the scene? A. Yes, sir. It was pull¬ 
ed in there. 

Q. You don’t know whether it had been moved slightly 
from the time of the accident until you arrived? When you 
arrived it was at the curb? A. That is my recollection. 
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Q. You went back to determine the point of impact, and 
you saw this debris lying— A. (Interposing) Along the 
street—that is right. 

Q. Was that debris from the automobile or debris that 
had come from the street car? A. It was debris that had 
come from an automobile. 

Q. From an automobile? A. Yes, sir. 

Q. And from the point of the last piece of debris to the 
point where the automobile was stopped was how far? A. 
Three hundred and ten feet. 

Q. Now, Officer, after that did you have occasion to talk 
to the operator of that automobile? A. Later I went to 
the hospital—to Providence Hospital—and had a little con¬ 
versation with him there, and I found that he was in con¬ 
siderable pain. He had had his left arm injured, where he 
had been riding with his left arm up on the— 

Bv the Court: 

V 

119 Q. Did he tell you that, or are you guessing? A. 
Yes, sir. 

Q. You state what he said, not what you assumed to be 
the fact? A. Yes. 

Q. “He was in considerable pain”—proceed from there. 
A. And he didn’t have a whole lot to say about the acci¬ 
dent. He did tell us that he was riding with his window 
open and his arm—his elbow out of the window in that 
manner (indicating) and it had been struck by the street 
car. 

By Mr. Boyd: 

Q. Did he say anything to you at that time about the 
street car not having any lights on it? A. No, sir. 

Q. Did anybody ever make such a charge to you? A. 

No, sir; not at the time of our investigation. 

• • • • • 

120 Q. Were the passengers who had been in the 
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automobile present when you arrived at the scene? A. 
No. 

121 Q. They had left? A. They were at the hos¬ 
pital. 

• • • • • 

126 CROSS EXAMINATION by Mr. McGann: 

Q. Officer, when you arrived there the Plaintiff 

had gone to the hospital? A. Yes, sir. 

• # • ♦ • 

Q. How many people did you talk to at the scene of the 
accident? A. I only recall talking to the motorman, 

127 Officer Hauff and the officer from Number 11. 

Q. You talked to the motorman and the officer? 

A. Yes. 

* • • * * 

Q. When you saw this automobile, where was it? A. It 
was pulled in near the curb—near the west curb of Kenil¬ 
worth Avenue. 

* • • • • 

Q. You say that you saw a continuous stream of debris? 
A. No, it was not continuous. There were pieces of rub¬ 
ber and pieces of metal and paint—chips of paint—and other 
debris, dirt from under the fenders, and so on, scattered 

in different spots along this track. 

• • • • • 

Q. How could you tell where that came from? A. I 
didn’t say that it came from Mr. Gardner’s car. I said it 
came from a car. 

128 Q. You don’t know where? A. It was evi¬ 
dently part of a car—pieces of rubber tires. 

Q. Did you inspect the rubber tires? A. Mr. Gard¬ 
ner’s? 

Q. The rubber tire that was in the street? A. Yes. We 
picked the stuff up—some of it. 
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Q. And did you examine it to see if it was like the rub¬ 
ber on his car? A. No. 

Q. Was there any way that you could tell that it was 
from his car—this debris? A. No. We didn’t match it 
up with the side of his car in any way. We found a piece 
of his door handle. 

Q. Was his car damaged? A. Yes, sir. 

Q. Where was it damaged? A. It was damaged all 
along the left side. 

Q. It was damaged all along the left side? A. Yes, 
sir. 

Q. Was the left front fender damaged? A. Yes, sir. 

Q. How about his door? A. Left front fender; left 
door. 

Q. Could you tell by the damage where the point 
129 of impact was? Wasn’t his door smashed in? A. 

No, his door wasn’t smashed in, but it was raked back. 
The paint was raked off it. The door handle was broken in 
half. There were different streaks, different rough parts, 
where some object had scraped along it; the same with his 
fenders. 

Q. How about his rear fender? A. I don’t recall 
whether his rear fender was damaged. It seems to me that 
it was the whole side of his car. I know it was messed up 
pretty bad. 

Q. Was there any damage to the left fender? A. Yes; 
the side of the left front fender—I am pretty sure that 
that damage extended all the way back the whole left side 
of the car. 

Q. This debris that you saw in the street, you do not 
know where that came from? A. No, sir; not definitely. 

Q. You say there was a straight road between intersec¬ 
tions? A. That is right. 

Q. Where his car was, how straight would you estimate 
the roadway was, going toward the District line? A. There 
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isn’t enough bend in there that you wouldn’t be able to see 
anything approaching. It is a—well, a gradual bend there, 
but it is so gradual as to be straight for all practical 

130 purposes. 

# • * # # 

Juror Number 2: May I ask a question? 

The Court: Yes. 

By Juror Number 2: 

Q. The Officer testified that the car was pushed 

131 over to the curb. Were there any cars parked im¬ 
mediately behind the car involved in the accident? 

A. No, sir. 

Q. No cars immediately behind it when you arrived? A. 
No, sir. 

* # # # • 

Further CROSS EXAMINATION by Mr. McGann: 

Q. Were there cars parked along the west side of Kenil¬ 
worth Avenue—did you notice? A. There weren’t any 
cars immediately adjacent to Mr. Gardner’s car, but there 
w r ere some back further, and cars are permitted to park on 
that side of the street. 

• * • • # 

Q. You could not say whether or not there were any 
cars directly behind his car when it was moved there? A. 
Oh, no. That was 15 minutes or so after the accident and 
I couldn’t say what was there at the time the impact took 
place. 

# • * • * 

132 Q. You do not know whether there were cars park¬ 
ed there at the time of the accident? A. No, sir. 

Q. But there were cars parked back further? A. Yes, 
sir. 

• • • • • 

134 DIRECT EXAMINATION by Mr. Boyd: 

Q. Mrs. Smith, will you state your full name, 
please? A. Edith B. Smith.—Mrs. F. McC. Smith. 
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Q. Your address? A. 4401 Ord Street, Northeast. 

Q. We are inquiring about an accident that happened 
on August 22, 1943, about 9:00 p. m., when a street car 
northbound on Kenilworth Avenue collided with an auto¬ 
mobile that was southbound. Were you a passenger on 
that street car? A. I was. 

Q. Do you recall where you boarded the street car? A. 
At 14th and New York Avenue, Northwest. 

Q. Do you have an estimate of how many miles that 
would be from the scene of the accident? A. Oh, my good¬ 
ness ! 

Q. About live miles? A. Five or six. 

Q. Was there anybody with you at the time you boarded 
the car? A. My aunt, Mrs. Boswell. 

135 Q. She is out in the witness room? A. Yes. 

Q. As the car approached 14th and New York Ave¬ 
nue, did you have any difficulty seeing it? A. No. 

Q. Were the lights on? A. Yes. 

Q. The lights were on? A. Yes. 

Q. Your home is in the neighborhood of this accident? 
A. A little beyond. 

Q. Can you tell us something about the movement as it 
approached the scene of the collision? Was it going fast, 
slow or a normal rate? A. I would say it was going at a 
normal or a rather slow speed. 

Q. Will you tell the jury just in your own words what 
you observed? A. Well, I was sitting there and I noticed 
this car coming toward us on the track, and I turned to the 
lady in back of me and said, “That man is driving on the 
track.” I didn’t see the impact. I heard it. 

Q. Did you hear a warning made by the motorman? A. 
Yes; I heard him clang his bell several times. 

Q. Is that what caused you to look up? A. Yes, it 

136 is. And I realized that we had hit something. 

Q. As the motorman rang his gong, as you have 
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described, was the speed of the street car reduced? A. Yes, 
decidedly, because he stopped. 

Q. Did you observe where the automobile went after 
the collision? A. Well, I did, simply because I got up to 
look back to see what we had struck, and the automobile 

was quite a distance in the back of the car. 

* * # * # 

CROSS EXAMINATION by Mr. McGann: 

Q. Did you get out of the street car? A. No, I didn’t. 

Q. You stayed on the street car? A. I stayed on the 
street car. 

Q. And at the time of the accident your head was turned 
in the back? A. Yes. 

Q. You did not see the accident at all? A. No, I didn’t 
see it. 

• # • * • 

Q. Now, you said—will you tell us just where the auto 
was after the accident? Was it out in the middle of 
137 the street? A. Yes. 

Q. It was out in the middle of the street? A. 

Yes. 

Q. How far was it from the street car? A. Well, I am 
no judge of the distance, but it was far enough back that I 
wondered how it could have hit the car and be that far be¬ 
yond it. 

Q. How soon did the street car come to a stop? A. Well, 
almost immediately. 

Q. Immediately? A. Yes. 

• # • • • 

Q. You do not know whether there was a light on the 
front of the street car or not? A. No, because I am so 
used to seeing it there that I didn’t notice. 

Q. I mean outside. A. No. I didn’t get out of the car; 
but I think I would have noticed if there had not been one. 
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Q. You could not see from the inside? A. No; but when 
I boarded. 

140 EXAMINATION by the Court: 

Q. How far away was the car when you saw it 
coming down the track? A. Oh, a good distance. 


A. I can r t—I would say a block. 

Q. How far away was the car when the motorman sound¬ 
ed the gong? A. I don’t know, but it seems to me by the 
time I turned he was ringing the bell. 

141 Q. By the time what? A. I turned my head, he 
was ringing the bell. 

Q. Did you see the car after you saw it the distance of 
a block prior to the time of the collision? A. No. 

Q. You did not see it? A. No. 

Q. You turned your head? A. To speak to someone 
in back. 

Q. And then you heard the conductor sound the gong? 
A. Yes. 

Q. Was the speed reduced thereafter? A. Oh, yes. 

Mr. Boyd: Your Honor has reference t'o the speed 
of the street car? 

The Court: Yes; the speed of the street car. 

A. The speed of the street car, yes. 

# • • • • 

Further CROSS EXAMINATION by Mr. McGann: 

Q. I want to reiterate one thing: You saw this auto¬ 
mobile on the track a block away? A. Yes. 

Q. Coming right toward the street car? A. Yes. 

* • • • 
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142 MAUDE S. BOSWELL, as a witness on behalf of 
the Defendant. 

Direct Examination by Mr. Boyd: 

Q. Mrs. Boswell, will you state your full name, please? 

A. Maude S. Boswell. 

Q. Where do you reside? A. 4401 Ord Street, North¬ 
east, in Kenilworth. 

Q. That is the same address as Mrs. Smith’s? A. Yes 
—mv niece. 

w 

Q. She is related to you? A. My niece. 

# * * # • 

Q. We are inquiring about an accident that happened 
on August 22nd, about 9:00 p. m., when a street car north¬ 
bound on Kenilworth Avenue came into collision with 

143 an automobile southbound on that street. A. Yes. 

Q. Were you a passenger on that street car? A. 

On that car, yes. 

Q. You boarded it whereabouts? A. At 14th and New 
York Avenue. I 

Q. And Mrs. Smith was with you at that time? A. Yes. 

We had just come from visiting a friend. 

Q. Did you notice lights of the street car at the time 
you boarded it? A. Yes, they were on. 

Q. And you got on the street car did you, with Mrs. 
Smith? A. Yes. 

Q. And rode from there on ? A. Out to our home. 

Q. On Kenilworth Avenue? A. Yes. 

Q. Mrs. Boswell, as you approached the place where 
tills accident happened, can you tell us something about the 
speed of the street car—was it fast or slow? A. Just the j 
usual speed, as far as I can remember. 

Q. And was there something that attracted your atten¬ 
tion? A. Yes. j 

144 Q. What was that, Mrs. Boswell? A. The man in 
the machine coming down on the car track. 



50 


Q. Did you hear— A. (Interposing) Approaching the 
street car. 

Q. Approaching the street car ? What was it that caus¬ 
ed you to look up? A. Well, my niece called my attention 
to this man coming down on the car track. 

Q. Did you hear any sound of a gong! A. Yes. 

Q. That was the gong of the street car? A. He was 
ringing it furiously. 

Q. The gong of the street car? A. Of the street car, 
yes. 

Q. What happened after that, Mrs. Boswell? A. Well, 
I heard the collision and that is about all, because I didn’t 
get up to see what had happened. 

Q. Now, was the speed of the street car reduced as the 
gong was sounded and shortly before the accident? A. I 
think he was trying to stop it to avoid the collision. 

Q. And how far, if at all, did the street car go beyond 
the point of the collision? A. Well, I really don’t know— 
not so very far. 

* * * • • 

145 CROSS EXAMINATION by Mr. McGann: 

Q. Did you get out of the street car at all? A. 
No, I didn’t. 

# • • • * 

147 Q. You said you saw the car coming down the 
track? A. Yes. 

Q. How far away was that car when you saw it? A. 
I imagine about a half a block. 

148 By the Court: 

Q. When you first saw the car after your niece 
had called your attention to it, how far was it from the street 

car? A. Well, I imagine about a half a block. 

# * • • • 

Q. Did you keep your eye on that until the crash? A. 
Yes; but I didn’t see it hit the car—only heard the noise. 
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Q. Was there any effort made, or did the car swerve— 
the automobile, I mean—did the automobile swerve to the 
right? A. Well, it must have, to get off the car track. 

Q. What did you see? A. I just saw it coming down 
the street. 

* * « # • 


149 DIRECT EXAMINATION by Mr. Boyd: 

Q. Mr. Zinn, will you state your full name, please t 
A. Henry Zinn. 

Q. You may be seated. And you are an employee of 
the Capital Transit Company, are you? A. Yes. 

Q. How long have you been so employed? A. Seven¬ 
teen years. 

* * • • # 

150 Q. And you have been employed as an operator 
during all that time? A. Yes. 

Q. Mr. Zinn, we are inquiring about an incident which 
occurred on Kenilworth Avenue on the evening of August 
22, 1943. Were you the operator of the street car involved 
in that accident? A. Yes, sir. 

Q. From where had your ear started on that route l 
A. Rosslyn. 

Q. That is Rosslyn, Virginia? A. Rosslyn, Virginia. 

Q. And what was your destination? A. Kenilworth. 

Q. That is the District line, is it? A. Yes, sir. 

Q. Mr. Zinn, will you tell us in your own words just 
what occurred on that evening? A. Well, we was coming 
out Kenilworth—stopped at the junction. 

A. Turned on the signal light. It is a single track. 

# • • • • 

151 Q. That is a single track? A. That is a single 
track. 

Q. You have some sort of light that indicates that it is 
safe for you to proceed? A. I got up there and turned 
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the light on as we go in so when the next man comes up it 
is facing him and he knows that he is not to come up theie. 

Q. Is that what you call a block light ? A. That is what 
we call a block light. 

Q. That is not on your car at all? A. No. You stop 
and turn that on. 

* • # # # 

A. We turned the light on and left the red light there, 
and we went on into Kenilworth—started into Kenilworth. 
When we got to this place, there is a little gorge—about 
ten feet—not enough to obscure anybody’s view. We 

152 were going to Kenilworth, and this car was coming 
in from Kenilworth. When he got somewheres 

about eight feet—something like that—in front of me, he 
made a quick turn and he went over on the rail. I hit the 
gong and applied the brakes, and he got off the track, but 
not far enough. He hit the bodv between the front of the 
car and scraped halfway along the side of the car. 

Q. You are referring to the street car when you say 
“the car”? A. 1 am referring to the street car when I 
say “the car.” 

Q. How far from the front was the first scrape mark? 
A. From the front? I would say six feet. 

Q. Six feet from the front? A. Six feet from the 
front. 

Q. How far along the side of that street car did the 
scrape mark extend? A. Half way. 

Q. Now, you have been indicating that you rang your 
bell at that time. Did you do anything with reference to 
the speed of your street car? A. Rang the gong and 
applied the brakes. 

Q. How fast had you been going? A. Well, I 

153 don’t know—about 15 miles an hour—something like 
that. 

Q. And how soon after the impact did you come to a 
stop? A. I heard about, maybe, 25 feet—something like 
that. 
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Q. And then did you see what happened to the automo¬ 
bile t A. Well, the automobile kept on going. 

Q. Did he ultimately come to a stop? A. When he 
stopped, I guess what I figure a rough estimation—I figure 
he went about 150 feet before he stopped, and then he was 
still mighty near on the car track. 

Q. And then he was still mighty near on the ear track l 
A. Close enough that a car coming up there wouldn't 
have got by. 

Q. Did you go back to the automobile? A. No, I did 
not. We started back. We waited there for a while— 
didn’t know whether he was going to continue or what; and 
then when we started back we met a couple that he had in 
the back seat—a young man and a young lady, and they 
come back. 

Q. They were walking toward the street car? A. They 
were walking toward the street car. 

Q. At the same time that you were walking toward the 
automobile? A. That is. right. We didn’t finish 
154 going down to the car because they told us that the 
man was taken to the hospital. 

Q. You got the names of witnesses, did you? A. The 
conductor got the names of witnesses. 

Q. This was a two-man car, was it? A. This was a 
two-man car. 

Q. What was the condition of your lights, Mr. Zinn? 
Were they on or off? A. On, at that time of night. 

Q. When you come from Rosslvn do you have to come 
through the city to get to Kenilworth? A. That is exactly 
right. 

Q. Your route takes you across New York Avenue and 
14th Street? A. That is right—14th Street and all the 
way up through. 

Q. Do you know how far it is from Rosslyn to the point 
of this collision? A. It would be safe to say six miles. It 
may be a little more. 




Q. It is at least six miles? A. From Rossiyn, Virginia 
to this point. 

Q. This is about a mile from the District line? A. 

This is about a mile from the end of the line. 

# * • • * 

CROSS EXAMINATION by Mr. McGann: 

155 Q. You operate on underground on the third 
rail? A. Until you get to about 16th Street, North¬ 
east. 

Q. Then you switch to the overhead rail? A. Then you 
switch to the overhead trolley. 

Q. And when you switch to the overhead trolley all 

lights go out on the street car, do they not ? A. While you 

are making the change. 

* • • • • 

156 Q. How long is Kenilworth Avenue—this single 
car track? A. I would say about two miles. 

# # • • • 

Q. You go out to the end of the line on the single track 
and turn there and come back on the same track? A. You 
come back on the same track. 

Q. You come back on the same track. He was driving, 
you say, in the roadway, and when he got seven or eight 
feet— A. (Interposing) That is right. 

Q. (Resumed) —from your car, he swerved into your 
car? A. He swerved out on the track. 

Q. Was that the first you saw him, when he swerved, 
seven or eight feet from yon? 

The Court: Did he say “seven or eight feet”? 
Mr. McGann: Seven or eight feet. 

The Witness: No. When I saw him— 

By Mr. McGann: 

Q. (Interposing) When was the first time that you 
saw him? A. When I saw him, maybe he was 15 or 18 
feet from me, coniine: in toward town. 
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157 By the Court: 

Q. What is that? A. When I first saw him he 

was abo-ut 18 or 20 feet. 

# • * # • 

By Mr. McCann: 

Q. When you first saw this automobile, now, it was 18 
or 20 feet away from you? A. That is right. 

Q. Was it off the tracks? A. Yes, sir. He was in the 
clear—clear of the street car—clear of the tracks-; just the 
same as all traffic runs. 

Q. How fast was he going? A. About 25,1 assume. 

Q. He was going about 25 miles an hour? A. About 
that. 

Q. How fast were you going? A. I figured on about 
15. 

# * # # * 

158 Q. How many passengers were on this street car 
—do yon recall? A. No, I don’t recall just how 

manv were on. 

Q. You do not recall? Was the curtain behind you— 
you know the curtain behind the motorman? A. Yes. 

Q. Was that down? A. That is right. 

Q. That was down? A. That is right. 

# # « • # 

Q. When the Plaintiff’s- automobile finally came to a 
stop it was out, you said, near the street car track? A. 
When I saw him down where he had stopped. 

Q. He stopped out in the middle of the street? A. 
Yes. 

Q. When you first saw this man’s automobile 18 or 20 
feet away, he was driving off the tracks—clear? A. That 
is right. 

Q. And suddenly he turned onto the track—is that 
right? A. That is- right. 

159 Q. You did not see him a block away on the 
track, did you? A. No. He wasn’t on the track 


then. 
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Q. A block away, he was not on the track coming toward 
you? A. Xo. 

Q. Did you ring the gong at all? A. I rang the gong 
as soon I saw him, and applied the brake. 

Q. He was going 25 miles an hour and you were going 
15 miles an hour? A. Yes. 

Q. And all of this happened in seven or eight feet? A. 
That was when he turned on the track. 

Q. In this seven or eight feet you rang the gong? A. 
Yes. 

Q. And applied the brakes? A. Yes. 

Q. In the seven or eight feet? A. Yes. 

* * • * • 

160 Q. You could not have been ringing that gong 
incessantly, could you? You were not banging it all 

the time, were you? A. Previous to the time he come on 
the track? 

Q. Yes. A. No. We don’t go through Kenilworth 
ringing the gong all the time. 

Q. You did not ring the gong at all previous to his 
coming on the track? A. Xo; because he was clear of the 
track. 

Q. How many times did you ring the gong, Mr. Motor- 
man? A. I would say about a dozen times—just kept hit¬ 
ting the bell. 

Q. In the time that he went the seven or eight feet, you 
rang the gong a dozen times? A. Approximately. 

Q. In the time that he went— A. (Interposing) 1 
rang the gong until he hit the car. 

Q. And you also applied the brakes? A. Yes. 

# • • • • 

161 Q. While this man was driving seven or eight 
feet into vour street car, you were clanging your 

gong with your right foot and applying your brakes with 

vour right hand? A. That is right. 

• • • • • 
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Q. And all of this took place in the mere matter while 
he was driving- at 25 miles an hour and he was only going 
seven or eight feet, and you were going 15 miles an hour 
toward him—is that right? A. That is right. 

Q. The first you saw of this automobile was when it 

was 18 or 20 feet away? A. That is right. 

* # * * « 

162 Q. And you did not go down to this automobile, 

163 though, did you? A. Not right away. 

# # « • * 

RE-DIRECT EXAMINATION by Mr. Boyd: 

165 Q. Mr. Zinn, when you changed from the under¬ 
ground to the overhead, that is at a plough pit, is it? 

A. That is a plough part. 

Q. There is a man that takes the underground plough 
off? A. He takes the gravity plough from underground 
and couples it to the overhead trolley and lets the trolley 
up. 

Q. When the plough is taken off the lights go out, do 
they not? A. Yes, sir; the lights go out. 

Q. All the lights in the car? A. All the lights in the 
car goes out. 

Q. And all electrical power goes off? A. That is right. 
Q. You do not turn any switches inside the car? A. No, 
we don’t. 

166 Q. When the plough is pulled off, all power goes 
off. And when does it come on ? A. When he con¬ 
nects up the lever under the car. The man in the pit does 
that. 

Q. When the trolley goes up and hits the wire, they 

come on again? A. That is right. 

• • • • • 

DIRECT EXAMINATION by Mr. Boyd: 

Q. Mr. Truax, will you state your name, please? A. 
Charles G. Truax. 

Q. You are an employee of the Capital Transit Com¬ 
pany? A. Yes, sir. 
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Q. You are employed as a conductor, I believe? A. Yes. 

Q. How long have you been so employed? A. Just 
about 27 years. 

* • • • • 

167 Q. Mr. Truax, we are inquiring about an accident 
which happened on August 22, 1943, about 9:00 p. m., on 
Kenilworth Avenue. Were you the conductor of the street 
car involved in that accident? A. Yes, sir. 

Q. Where did you start your route from that day? A. 
Georgetown, I believe—ves. Or sometimes we are relieved 
on the street. Sometimes I relieve a man on the street, see, 
at 34th and M. 

Q. Is that near Rosslyn? A. Just on this side of the 
bridge. 

Q. You say you had started from Georgetown? A. I 
just don’t remember where I was relieved. I was possibly 
relieved at 34th and M. 

Q. Then the car travels through the city? A. Yes. 

Q. And goes to Kenilworth? A. That is right. 

Q. Will you tell us, Mr. Truax, just what you re- 

168 member about this accident? A. Well, I will tell 
you, as soon as I can possibly tell you. 

We had left the light at Kenilworth Junction—the sig¬ 
nal light—and gone up into Kenilworth. I was standing 
at the rear of the car at my post of duty when suddenly I 
noticed the motorman slowing his car, and just at that time 
I heard the crash of this automobile. I didn’t see the au¬ 
tomobile—didn’t see it coming. That is the first thing that 
attracted my attention was the motorman applying his 
brakes and then the crash came. 

Q. Did you see what happened to the automobile? A. 
Yes. The automobile went on down the street, after scrap¬ 
ing the car—quite a distance down the street. Then I didn’t 
see it any more. I didn’t see the automobile, as I remem¬ 
ber, any more after that. 

• t • • • 
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Q. Mr. Truax, what did the street car do after the col¬ 
lision f Did it come to a stop at that point? A. Come to 
a stop. 

169 Q. About how far did it go after you heard the 
impact? A. Oh, I presume about 25 feet—some¬ 
thing like that. 

Q. Mr. Truax, what was the condition of the lights on 
that car? A. All right. 

Q. Were they on or off? A. They were on. 

Q. And you had proceeded through the entire city, had 
you, before you got to that point? A. Oh, yes. 

Q. You got the names of witnesses, did you? A. I got 
the names of witnesses; got out and saw the damage and 
saw the witnesses. 

Q. That is the damage to the street car? A. That is 
the damage to the street car. 

Q. Can you tell us about that? Where were the marks 
on the street car? A. It was just back of the motorman’s 
door on the main body of the car—the post of the main body 
of the car back of the motorman’s doors. 

Q. About how far back of the front end? A. Some¬ 
thing about six feet—something like that. 

• * • * # 

170 Q. And what was the nature of this damage that 
you observed on the street car? A. It scraped the 

paint off the post and then back on the body of the car quite 
a distance. 

Q. This was on the left-hand side of the street car—is 
that right? A. This was on the left-hand side of the street 
car—that is right. 

Q. Are you in a position to give us some estimate of 
the speed of the street car as it approached the scene of 
this collision? A. No. I wouldn’t, any more than just 
about the speed the motor would carry. It was upgrade, 
of course, and the speed the motor would carry. 

Q. Is this an old-style car? A. Yes. 
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Q. Would you say that was a normal speed? A. Yea, 
sir; that is right. 


CROSS EXAMINATION by Mr. McGann: 

• • # • • 

171 Q. You did not see this auto before? A. No, I 
did not see it. 

Q. Did you go back to where the auto finally came to 
a stop? A. No. 

Q. You do not know whether this auto was damaged or 
not, do you? A. No, I do not know. 

Q. Did a policeman come on the scene? A. Yes. 

Q. Did you talk to him? A. Yes. I guess I did. As 
far as I know, I did. 

Q. IIow many witnesses’ names did you get? A. I got 
—well, now, I don’t remember that—how many 

172 I got. 

Q. Did you give them to the policeman when he 
came? A. No. I don’t give them to the policeman. I 
keep my witness blanks. 

Q. You don’t give them to the policeman? A. No. 

Q. When they inquire about the accident, you do not 
give them? A. No. 

Q. Is that a rule of the company? A. They ask you 
to give the information but not the witnesses’ names. 

Q. You are instructed by the company? A. Yes, sir. 
Q. You have worked for the Capital Transit Company 
for 27 years—or the other one 27 years? A. It will be 27 
years the 28th day of May. 

• • • # • 

173 RE-CROSS EXAMINATION by Mr. McGann: 

Q. Did you hear the street car ring the gong before 

the accident? A. No; I don’t remember about ringing 
of the gong. My attention was called by the appli- 

174 cation of the brakes. I wouldn’t say about the gong. 
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Q. There was no continual ringing of a gong? A. Not 
that I recall. 

• • • • * 

Mr. Boyd: That is all. Thank you very much, 
Mr. Truax. 

If your Honor please, Mr. Martin tells me, after 
getting it from the engineer, that Car Number 785, 
which is the car involved, unloaded, weighs 44,000 
pounds. 

* • • * * 


DIRECT EXAMINATION by Mr. Boyd: 

Q. Miss Frank, will you state your name, please? A. 
Olga M. Frank. 

* # # # # 

Q. You are employed, are you, in the Government? A. 
Yes, sir. 

175 Q. Whereabouts? A. War Production Board. 

Q. Miss Frank, we are inquiring about an accident 
that happened on August 22,1943, in the evening, on Kenil¬ 
worth Avenue. Were you a passenger on that street car? 
A. Yes, I was. 

Q. And do you recall where you boarded the street 
car? A. At the loading platform at Bennings. 

Q. At the loading platform at Bennings? How far is 
that, approximately, from the scene of the accident? A. I 
am afraid I wouldn’t know that. 

Q. Can you give us some approximation, because I am 
afraid that many of us will not know? Is it a matter of a 
mile or a half mile? A. I would say about a mile. 

Q. You had ridden on this street car for about a mile 
before it was involved in this collision? A. Yes. 

Q. Was there someone with you at the time? A. Yes. 
There was two other ladies. 

Q. They are the ladies out in the witness room, are they? 
A. Yes. 
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Q. At the time that you got on this street car did you 
see it approach? A. No—you mean the street car ap¬ 
proach? Yes. 

176 Q. I am talking about the time when you got on 
the street car. A. Yes. 

Q. You were on the loading platform before the car 
arrived? A. Yes. 

Q. You were with your friends? A. Yes, I was. 

Q. And did you see this street car approaching you? 
A. Yes, I saw it approaching. 

Q. Did you observe whether or not it had the lights on? 
A. Yes. It had its lights on. 

Q. And you and your friends got on, did you? A. Yes. 
Q. Will you tell us, as you best recall, what happened 
after that? A. Well, we rode on into Kenilworth. And 
I didn’t see the car coming towards us. I was talking at 
the moment. 

The Court: I do not understand. 

Mr. Boyd: She says that she did not see the car 
coming towards her; she was talking. 

Q. You are referring to the automobile? A. Yes. 

Q. Can you speak a little louder? 

And you say that you did not see the automobile— 

177 you were talking? A. Yes. I was talking to one of 
the ladies out there. 

Q. What was the next thing that you noticed? A. I 
heard the crash and looked up, but that is all. 

Q. Are you in a position to give us some speed of the 
street car? A. I am afraid I couldn’t. It was going a 
normal rate of speed. 

• • • * • 

CBOSS EXAMINATION by Mr. McGann: 

178 Q. You said that you looked back and saw this 
other automobile after the impact. Was it still out 

in the street? A. I couldn’t tell. The street was dark. 

I don’t know whether it was in the street or where. 

• • • • • 
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Q. You said that the street was dark and you do not 
know where the automobile came to a stop? A. Well, I 
could see the automobile back in a distance. 

rt # # # # 

179 Q. Did you hear any gong? A. I don’t remem¬ 
ber. I was talking. 

Q. You do not know whether you heard a gong or not? 
A. No. 

Q. Did you get out of the street car after the accident? 
A. No, I did not. 

• • • # • 

ISO DIRECT EXAMINATION by Mr. Boyd: 

Q. Will you state your name, please? A. Lil¬ 
lian Trozza. 

Q. Where do you reside? A. Where do I reside? 

Q. Yes. A. 3327 B Street, Southeast. 

Q. Is that where you resided in August of 1943? A. 
Yes. 

Q. Where are you employed, Miss Trozza? A. The 
X v avy Department. 

Q. We are inquiring about an accident that happened 
August 22, 1943, on Kenilworth Avenue, in the evening, 
when a street car and an automobile collided. Were you a 
passenger on that street car? A. Yes, I was. 

Q. Where did you board the street car? A. At Ben- 
ning. 

181 Q. Do you recall how far that is from the place 

where this accident took place? A. No, I don’t. 

• • • * * 

Q. Is it many blocks? A. Yes, it is. 

Q. A dozen blocks? A. Something like that. 

• • • • * 

Q. Is there a loading platform at Bennings? A. Yes. 
Q. Is that where you waited for the car? A. Yes. 
Q. The car that you boarded? A. Yes. 


182 
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Q. Do you remember, as the car approached you 
that you observed it coming? I am referring to the street 
car, at the time you boarded it. A. Yes—did I see it com¬ 
ing? 

Q. Yes. A. Yes, I did. 

Q. Were the lights on or off? A. They were on. 

Q. And you got on the cur with your friends, did you? 
A. Yes. 

Q. You were engaged in some conversation as you pro¬ 
ceeded along in the street car? A. Yes. 

Q. Can you give us some idea of the speed of the street 
car? A. Well, it wasn’t going very fast. 

Q. And what was the first thing that you noticed un¬ 
usual? Did you hear some commotion, or sound of some 
crash? A. Yes. I just heard the sound of the crash. That 
is all. 

Q. And you looked up at that time? A. Yes. 

183 Q. Did you see the automobile then? A. No, I 
didn ’t. 

Q. Did you see it after that? A. No, I didn’t. 

Q. You did not see where the automobile went to? A. 
No. 

* • • • • 

CROSS EXAMINATION by Mr. McGann: 

Q. Did you hear the gong before you heard the crash? 
A. No, I didn’t. 

Q. No gong at all? A. No. 

• • • • • 

184 Q. Did you get off the street car after the acci¬ 
dent, or stay on ? A. I stayed on. 

• • • • • 

Q. You did not see the other car involved in the acci¬ 
dent? A. No, I didn’t. 

# • • • • 
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DIRECT EXAMINATION by Mr. Boyd: 

185 Q. Will you state your name, please? Is it Anna 
Mae Sickles? A. Yes. 

Q. Where do vou reside? A. 3327 B Street. 

Q. That is with Miss Frank and Miss Trozza? A. Yes. 
Q. Where are you employed? A. War Production 
Board. 

Q. Miss Sickles, we are inquiring about an accident that 
happened on August 22, 1943, when a street car and an 
automobile collided. Were you a passenger on that street 
car? A. Yes, sir. 

Q. Do you remember where you boarded the street car ? 
A. Benning. 

Q. Did you wait there for the street car to come? A. 
Yes, sir. 

Q. And as it approached you, did you observe it? Did 
you see it coming toward you? A. Yes. 

Q. Were the lights on or off? A. On. 

Q. You and your friends got on the street car? A. Yes, 
sir. 

Q. And proceeded from there out to the point of 

186 the collision? A. Yes, sir. 

Q. Were you engaged in some conversation with 
vour friends? A. I was talking with Mrs. Smith. 

Q. That is the lady—you did not know her name at that 
time, or did you? A. Yes, I did. 

Q. That was the Mrs. Smith who was here earlier today? 
A. Yes, sir. 

Q. Does she live out in the same general neighborhood 
where you live? A. No. 

Q. I thought perhaps that was how you knew her. A. 

We had lived out that way before and I knew her then. 

# # # # # 

Q. Can you tell us something about the speed of the 
street car as it proceeded out Kenilworth? A. I don’t know 
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very much about speed, but it didn’t seem as though 

187 it was going very fast to me. 

Q. Nothing abnormal about the speed? A. No. 
Q. Will you tell us in your own words just what 
you remember about this accident? A. There isn’t very 
much that I remember. Mrs. Smith mentioned the fact 
that there was somebody coming down the street in the 
middle of the car tracks. I didn’t look up or anything like 
that. By that time I heard a crash. That is all I remem¬ 
ber. 

Q. Did this crash take place very shortly after Mrs. 
Smith called your attention to the approaching automobile? 
A. Yes. 

Q. By the time you looked up the automobile had col¬ 
lided—is that what happened? A. Yes. 

Q. Did you see where the automobile went after that? 
A. No, I didn’t. I didn’t move. 

Q. Did you turn around to see how far down the street 
at all it had gone? A. No, I didn’t. 

Q. By the way, did you hear the gong on the street car? 
A. No. I couldn’t say whether there was a gong or not. 

* • • • • 

188 CROSS EXAMINATION by Mr. McGann: 

Q. Did you get off the street car at the place of 
this accident? A. No, I didn’t. 

• • * • • 

189 Q. You heard no gong sounded at all? A. I don’t 
recall any gong. 

• • • • • 



WILLTAM P. REUSS, witness on behalf of the defend¬ 
ant: 

# • * • • 

Direct Examination by Mr. Bovd: 

Q. Mr. Reuss, what is your full name, please? A. Wil¬ 
liam P. Reuss. 

Q. Where do you reside? A. 4614 R Street, Northeast. 
Q. Is that in Kenilworth? A. Beverly Heights, Mary¬ 
land. 

Q. Is that near Kenilworth? A. Just a block over 
the line. 

190 Q. Mr. Reuss, we are inquiring about an accident 
that happened on August 22nd on Kenilworth Avenue, in 
1943, when a street car and an automobile collided. Were 
you a passenger on that street car? A. Yes, sir. 

Q. Do you recall where you boarded it? A. At 8th and 
H, Northeast. 

Q. At 8th and H, Northeast? A. At 8th and H, North¬ 
east. 

Q. It was dark at that time, was it? A. Yes, sir. 

Q. There is not a loading platform there, is there? 
A. No, sir. 

Q. There is not? A. No. 

Q. Had you waited some time for the street car to 
arrive? A. About a half an hour, I imagine. They only 
run every 20 minutes out there, and probably it was late. 
We waited about a half an hour. 

Q. Did you see the street car as it approached? A. 
Yes. 

Q. Were the lights on or off? A. On. 

191 Q. On? A. On. 

Q. What is your occupation—electrician? A. 

Yes. 

Q. You deal with electric lights in your business, do 
you? A. Yes. 




0. And you recall that the lights wore on? A. Yes, sir. 

Q. Will you tell us in your own words, Mr. Reuss, just 
what happened after that as you approached the scene 
of the collision? A. Well, my wife was sitting on my 
right, as I remember, and I was looking ahead, and I seen 
this automobile coming down the center of the road on the 
street car tracks. So I said, “Get yourself ready for a 
crash. I think we are going to hit an automobile. The 
motorman then slowed down and rang his bell, and just in 
that instant the automobile turned off, but not soon enough 
in order to miss the car. 

Q. About how fast was the street car going before it 
started to slow down? A. I wouldn’t know how fast, but 
I know he wasn't going very fast because there was a stop 
close by. 

Q. He stopped close by? A. There was a stop. 
102 Whether or not he stopped there I don’t remember. 

Q. How about after the collision? How quickly 
did he come to a stop? A. Soon after the collision—maybe 
15 feet. I don’t know, but close to that. 

Q. Did you see what happened to the automobile? A. 
I didn't get out. My wife asked me not to get out. 1 
turned around and looked. 

Q. Did you notice how far it had gone? A. Quite a 
distance. 

Q. Can you give us an estimate? A. I would say half 
a block. 

Q. Could you see where it was sitting? A. Close to 
the car track. 

Q. It was still close to the car track? A. Yes. 

Q. As I understand it, you felt the car being slowed 
down and heard the gong before the crash? A. Yes, sir. 

Q. Can you give us some estimate of how far this auto¬ 
mobile was from the street car when you first saw it? A. 
There is a bend in the road there and I could see him for 




about half a block ahead. There is a bead in the road and 
where I was sitting I was looking out of the left front 
window of the street car, and we could see the car com¬ 
ing. 

103 Q. You saw it about a half block away? A. Yes. 

# ♦ # # # 

(’ROSS EXAMINATION by Mr. McGann: 

Q. You could see this automobile coming a half a block 
ahead? A.. Yes. 

Q. In clear view? A. In clear view. 

Q. Nothing to obscure your vision? A. No. 

Q. Then this automobile, as it approached the street 
car, tried to swerve off? A. Yes. 

Q. Where did the street car strike the automobile? A. 
The street car hit the automobile, or the automobile hit 
the street car—I don’t know which—right to the back of 
the left door. 

By Mr. Boyd: 

Q. Are you referring to the door of the street car? A. 

The door of the street car. 

# • # • # 

I 

194 Q. When you boarded this street car the lights 
were on, were they? A. Yes, sir. 

Q. Did the lights go off at any time? A. No, sir, not 
at anv time. 

. ‘ 
Q. Are you familiar with this neighborhood? A. Ab¬ 
solutely; been living there for 16 years. 

Q. Doesn’t the street car change—make some change? 

A. At 15th and H Street. 

Q. Isn’t it farther out? A. No. About 16th and H, 
Northeast. It was 15th and H, Northeast at that time. 

Q. When they make that change, don’t the lights go 
out at that time? A. At that time, yes. That happens to 
every street car. 

i 

. 
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Q. Did the lights go out at this time? A. It would 
have to. 

Q. The lights went out? A. At that point, yes—right 
at the pit. 

Q. And you boarded the car at 8th and H, Northeast? A. 
Yes. 

Q. And the front light was on then ? A. Absolutely. 
195 Q. But whether or not the light was on at the time 
of the accident, you do not know? A. I couldn’t swear to 
that, no. 

# # • • # 

Q. Did you hear any gong? A. Yes, sir. 

Q. How much of a gong did you hear—just one bang, 
or— A. (Interposing) I don’t remember. The bell was 
ringing. I didn’t count the gongs. 

# * * • • 

197 Q. When you first saw the automobile it was on 

198 the track, was it ? A. Yes. 

Q. You are sure of that? A. Yes. 

Q. It was not driving over on the side of the road and 
suddenly turned on the track? A. It was coming down on 
the track. 

* • • • • 

RE-DIRECT EXAMINATION by Mr. Boyd: 

Q. Mr. Reuss, were there any other automobiles that 
you observed when you looked up and saw this automobile 
a half a block away? A. I don’t think there was any other 
I don’t remember seeing any. 

Q. Did you see any parked cars in that neighborhood? A. 
I didn’t look out of the window particularly for that, but in 
that vicinity the houses are so scattered that there wouldn’t 
be hardly any parked cars on that block. 

• • • • • 
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199 RE-CROSS EXAMINATION by Mr. McGann: 

Q. Did the auto make an attempt to get off? A. That 
I don’t know. 

Q. He did try to get off? A. He attempted to get off. 
If he hadn’t, it would have been a head-on collision. 

Q. But he didn't get off soon enough? A. He didn’t 

get off soon enough, no, sir. 

***** 

200 DIRECT EXAMINATION by Mr. Boyd: 

Q. Mr. Wagner, will you state your name, please. 
A. Frederick Wagner. 

Q. I believe that you are employed at the Aquatic Gar¬ 
dens? A. Yes, sir. 

Q. They are in Kenilworth, are they? A. Yes. 

Q. Mr. Wagner, we are inquiring about an accident 
that happened on August 22, 1943, when a street car col¬ 
lided with an automobile on Kenilworth Avenue. Did you 
have occasion to be in that street car? A. I did. 

Q. Do you recall where it was that you boarded 

201 the street car? A. At 15th and H. 

Q. At 15tli and H? Did you have to wait there 
for some time for the street car to arrive? A. Oh, I don’t 
think more than the usual time that you do, which was then 
about everv 15 or 18 minutes. 

w 

Q. They run infrequently out there? A. Yes. 

Q. As the street car approached did you observe its 
condition with respect to its being lighted or not? A. Per¬ 
fectly lighted. 

Q. Perfectly lighted? You got on the street car at 
that point, did you? A. Yes. 

Q. And proceeded on past the scene of the collision? A. 
Yes. 

Q. As you proceeded out Kenilworth Avenue, Mr. Wag¬ 
ner, how were you engaged? A. I was reading a Reader’s 
Digest. 
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Q. Mr. "Wagner, was there anything unusual that at¬ 
tracted your attention? A. Only when this impact—it felt to 
me like it run over a bolt or something on the car 

202 track. I thought that some kid, possibly, had put 
something on the track. 

Q. Did you notice how quickly the street car stopped 
after that? A. I should say 100 feet. 

Q. Did you see where the automobile went on? A. It 
was standing right on the track, or about one and a half 
feet or two feet from the track. 

Q. Did you see how far it went after the impact? A. No, 
sir. I was in the front end of the street car. 

Q. Did you get off the street car? A. I did. 

Q. Did you go to the automobile? A. I went to the 
automobile. 

Q. How far away was the automobile? A. Well, I 
should say 300, possibly. Both the machine was traveling 
and the street car and, naturally, had to stop. 

Q. You say about 300 feet? A. Yes, sir. 

Q. You did walk down to the automobile later? A. Yes. 

Q. At that time where was the automobile with refer¬ 
ence to the street car track? A. About two feet from the 
track. 

Q. You refer to the left hand side of the automobile? A. 
Yes. 

203 Q. And the left wheels were about two feet from 
the street car track? A. Yes. 

Q. Were the occupants still in the car? A. Yes, sir. 

Q. And the driver ? A. In the car at the wheel. 

Q. Pardon me? A. Sitting behind the wheel. 

Q. Did you see his arm at that time? A. His arm at 
that time was on the window sill. 

Q. That was his left arm? A. Yes, sir. 

Q. It was on the left window sill? A. Yes. 

Q. Did you have some conversation with the driver? 
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A. Only I said, “Let’s get this car over to the curb.” I 
reached in and I grabbed the wheel and couldn’t move it, 
and I grabbed over across him and pulled the wheels 
around and steered it to the curb. 

Q. It steered all right, did it? A. Yes. 

Q. You did steer it to the curb? A. Yes. 

Q. As you pushed it to the curb, were there any 

204 parked cars over there? A. No, sir. 

Q. Did you see any parked cars in that neighbor¬ 
hood? A. No, sir. 

Q. There were none? A. No, sir. 

Q. Mr. Wagner, are you in a position to give us any 
estimate of the speed of the street car as it proceeded 
along Kenilworth Avenue ? A. About the normal schedule. 

Q. Do you drive an automobile? A. Yes, sir. 

Q. Can you give us some speed— A. (Interposing) 
About 30 years. 

Q. From that experience, can you give us some estimate 
of the speed of the street car, in miles per hour ? A. Fif¬ 
teen to possibly eighteen miles an hour. 

Q. Fifteen to possibly eighteen miles an hour? You 
had to have a light to read your magazine, did you? A. 
Yes, sir—plenty. 

• # * • • 

CROSS EXAMINATION by Mr. McGann: 

Q. Mr. Wagner, did you see the automobile at 

205 any time before the impact? A. No, sir, I was read¬ 
ing my magazine. 

Q. You were reading your magazine. A. I was sitting 
on the up-and-down seat, right behind the motorman. 

Q. You were right behind the motorman? A. That is 
in the first seat. 

Q. Were you on his side? A. No, sir—on the right 
hand side. 
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Q. That is the entrance? A. No. I was on the left 
side. It was opposite. The entrance came in here (indi¬ 
cating). 

Q. Then you were sitting right behind the motorman? A. 
Yes, sir. 

Q. Was the curtain down behind the motorman? A. 
Yes, sir. 

Q. The curtain was down? A. Yes. 

« # # # • 

207. Q. You did help him steer his automobile to the 
curb, did you? A. Yes, sir, I did. 

Q. Did it steer over there very easily? A. Apparently 
very easily. 

Q. Were the fenders in such a way— A. (Interposing) 
I didn’t notice. 

Q. Were the fenders down on the tires? A. Apparently 
not. 

Q. In other words, the car moved over to the curb— A. 
(Interposing) Without any trouble. 

Q. Without any trouble? A. Yes, sir. 

# • # # • 

208 Q. After the automobile was taken to the curb, 
was there any track left of dirt to indicate that this 
automobile had been pushed to the curb? A. I couldn’t 
say that. 

Q. You did not see any? A. No, sir. I didn’t pay any 
attention to that. 

Q. Did you see any dirt in the highway at all—dirt and 
debris at all—do you recall? A. No, sir. 

Q. You did not see anything? A. No, sir. 

Q. Now, Mr. Wagner, did there come a time after you 
boarded this street car when it changed over from under¬ 
ground to overhead rail? A. Oh, yes—always. 

Q. At that time all the lights went out? A. Yes, sir. 
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Q. At that time all the lights went out? A. Yes, sir. 

Q. Can you state whether or not there were lights on 
the front of this street car? A. There wasn’t when—there 
was a light apparently when we came up Kenilworth Ave¬ 
nue. 

209 Q. You do not know, though? A. I couldn’t say 
positively. 

Q. This automobile was stopped out near the tracks, 
was it? A. Yes, sir. 

Q. Right alongside the track? A. Yes, sir. 

Q. About two feet from the track? A. About two feet 
from the track. 

Q. And the man, when you got there, was still sitting at 
the wheel? A. Yes. 

# # • • # 

Q. Did the motorman come back with you? A. Yes, 
sir. 

Q. Did he come back to this car? A. Yes, sir. 

Q. You are sure that the motorman came back with you 
to the car? A. Either the motorman or the conductor. I 
don’t remember whether it was the motorman or the con¬ 
ductor. 

• • • • • 

211 Q. Was there any gong sounded? A. I couldn’t 
say that. 

Q. Was there any continual ringing of the gong all along 
there? A. Only possibly was as you hear it every once in 
a while—someone walking across. 

Q. But the insistent ringing of the gong did not attract 
your attention? What attracted your attention was the 
bolt? A. The bolt was what attracted my attention. 

* • • • • 
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212 DIRECT EXAMINATION by Mr. Boyd: 

Q. Officer, will you state your name, please? A. 
Robert Henry Wolf. 

Q. And you are a member of the Metropolitan Police De¬ 
partment? A. Yes. 

Q. How long have you been such? A. Three and a half 
years. 

Q. To what precinct are you attached? A. Number 11. 
Q. Is that the precinct encompassing Kenilworth Ave¬ 
nue? A. Yes, sir. 

Q. We are inquiring about an accident that happened 
on August 22,1943, when a street car and an automobile col¬ 
lided on Kenilworth Avenue about 9:00 o’clock in the even¬ 
ing. Did you have occasion to come on the scene of that ac¬ 
cident after it occurred? A. I did. 

Q. You got some report to go there? A. A radio 
call. 

213 Q. When you got there, what did you observe, Of¬ 
ficer? A. I observed the street car sitting in the 

1100 block and an automobile was, I would say, about a half 
a block down the street to the south of the street car in a 
wrecked condition. 

• • • « « 

214 Q. You said when you got there the automobile 
was how far from the street car? I am speaking of 

the automobile that was wrecked. A. I would say half of 
the average city block. 

Q. Half of the average city block? A. Y r es, sir. 

Q. And the automobile was south of the street car? A. 
That is correct. 

Q. When you arrived on the scene was the automobile 
against the curb? A. Yes, sir. 

Q. And then you made reference to another automobile 
—another parked car—and you said that that was north of 
the street car? A. That is correct. 
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Q. About how far north of the street car did you 

215 estimate that to be? A. About the length of the 
street car. 

Q. About the length of the street car. That was up here 
(indicating) some place, against the curb? A. Yes. 

Q. Were there any other parked cars that you saw in 
that neighborhood when you arrived? A. Yes. 

Q. That area is very sparsely populated? A. Yes. 

Q. When you got there did you look around to see if you 
could ascertain the cause of the collision? A. Yes, sir. 

Q. Did you walk around the street car? A. Yes, sir. 

Q. Did you notice the condition of the lights? A. Yes, 
sir. There were lights on. 

Q. Was there anything wrong with the lights that you 
observed? A. No, sir. 

Q. Did you have any conversation with the occupants of 
the automobile? A. I went over and asked who the driver 
was. I was told that the driver had gone to the hospital. 

Q. Was any claim made to you that the lights of 

216 the street car were not lighted? A. No, sir. 

• • * • • 

CROSS EXAMINATION by Mr. McGann: j 

Q. Do you recall to whom you talked? A. No, sir. I 
wouldn’t know. I think there was a woman who said that 
she was in the car. 

* * * * • 

217 Q. Did you notice if there was any damage to the 
street car? A. I do recall looking later, after 

the AIU got there, and I think there was slight markings 
on the front of it. 

Q. Markings on the front? A. Yes, sir. j 

Q. Were there any markings on the side? A. I don’t 
recall. 

218 Q. But you do recall that there were markings on 
the front? A. I am not absolutely certain. I do re- 
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member looking. Someone pointed out some damage or 
some markings. 

Q. On the street car? A. That is right. 

Q. And it is your best recollection that they were on the 
left front of the street car? A. That would be the left 
front, ves. 

7 v 

# « # • # 


219 OFFICER LURTY HOUFF, a witness on behalf 
of the Defendant. 

♦ # • • # 

DIRECT EXAMINATION by Mr. Boyd: 

Q. Officer, state your name, please. A. Lurty Houff. 

Q. You are a member of the Metropolitan Police De¬ 
partment? A. Y r cs. 

Q. Attached to the APU ? A. Yes, sir. 

Q. _ That is the Accident Prevention Unit, or the Acci¬ 
dent Investigation Unit? A. It is the Accident Investiga¬ 
tion Unit now. It started out as the APU. 

Q. Were you so engaged in August of 1943? A. Yes, 
sir. 

Q. Officer, we are inquiring about an accident which 
happened on August 22nd of that year on Kenilworth Ave¬ 
nue near Lane Place, when a street car and an automobile 
collided. Did you have some call to go to the scene of that 
accident? A. Yes, sir. We received a radio call to 

220 go to the scene of an accident in the 1100 or 1200 
block of Kenilworth Avenue. I gave the report and 

all to the clerk last night. 

• • # • # 

Q. Officer, where did you come from when you ap¬ 
proached the scene? A. I don’t recall. I remember that 
we came south on Kenilworth Avenue towards the accident. 
I don't remember whether we came from Number 12 and 
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came around. We may have come around through—I don’t 
recall where. 

Q. You approached the front of the street car, did you, 
Officer? A. We came south on Kenilworth Avenue. 

Q. When you arrived there what did you observe? A. 
The street car was sitting there. The headlight was facing 

on— 

Q. (Interposing) Was it on or off? A. All the lights 
was on when we arrived. Of course, this was some minutes 
after the accident happened, probably. 

221 Q. And did you observe the position of the auto¬ 
mobile? A. Why, the automobile was pointed out 

by somebody at the scene. It was at the curb some dis¬ 
tance south of where the street car was sitting. 

Q. At the time that you got there it was next to the | 
curb? A. Yes, sir—close to the curb. 

Q. Did you see some debris on the ground ? A. We saw 
some debris south of the street car some distance—I don’t j 
recall how far—and this debris, metal pieces and pieces of j 
rubber and dirt, was scattered along south from the north- j 
ern point of it to a distance—I don’t recall how far—from | 
the automobile. The automobile was, at the time we got 
there, from the debris, was'sitting 310 feet south of where j 
the debris started. j 

Q. Was this debris from the automobile or the streci 
car? A. Well, the metal pieces and pieces of rubber were 
apparently from some automobile. 

Q. And you took the northermost point of the debris j 
and measured from there to the automobile? A. Where 
the automobile was when we found it. 

Q. When you came on the scene? A. Yes. 

222 Q. How far was that distance? A. Three hun¬ 
dred and ten feet. 

Q. Three hundred and ten feet? Did you examine the 
damage to the street car? A. The only damage that I 
recall finding on the street car was on a post or a corner 
that sets out back of where the motorman was standing. 
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It was an old-type street ear and at the doors where the 
passengers get on there there is a corner post sets out 
maybe six inches from the front of it and that was dam¬ 
aged—had some scratches and paint taken off and some 
knocks on it; looked like something had recently hit it. 

Q. How far back from the front of the street car is that? 
A. We didn't measure it. It was about six or eight feet. 

Q. That was where the markings started on the street 
car? A. That was where the marking started on the 
street car. 

Q. How far back on the street car did they run? A. 
I don't recall. I remember that that post was damaged. 
I don’t recall anv more whether there were scratches 

V 

further back on the street car or not. 

Q. Did you have any conversation with the occupants 
of the automobile? A. The only conversation that 
223 we had was at Providence Hospital with the man 
and they told us that he was the driver and owner 
of the car. 

Q. Was there any claim made by him then or at any 
other time that the headlight or any other lights were not 
lit on the street car? A. To the best of my knowledge, no. 
If there had been, we would have investigated. 

Q. No violation was charged in this case against the 
operator of the street car? A. No. 

Q. When you arrived on the scene the lights were 
lighted, were they? A. That is right. 

Q. Were there any parked automobiles in that neigh¬ 
borhood? A. We walked some little piece—I wouldn’t 
say how many feet—further north to get our measure¬ 
ments. There was a parked car north from the debris and 
there was a clearance from the west track to this automo¬ 
bile parked on the west side of 15 feet. 

Q. On this diagram it would be from the left side of 
the automobile to the westernmost track? A. Yes. 

Q. That was 15 feet? A. That is right. 
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224 Q. Do you know the width of an automobile ’ 
A. It runs a little less than six feet. 

Q. It runs a little less than six feet. So that there 
was ample room—there was 15 feet—so that would be 
nine or ten feet left over? A. 1 can give you the measure 
meats we got of the clearance. Without an automobile 
there there was a clearance of 20 feet 9 inches. 

Q. With an automobile parked there there was a clear¬ 
ance still— A. (Interposing) Of 15 feet. 

Q. You went back to the parked car to make a measure¬ 
ment to sec what tbc clearance was? A. Yes. 

Q. Do you remember where the parked car was with 
reference to where the street car was standing? A. The 
street car, at the time we made the measurement, had moved 
on. We got our information from him and tried to clear up 

the street car and let it go ahead because of the public. 

* • * # • 

225 CROSS EXAMINATION by Mr. McGann: 

Q. Officer, what time did you get your report? A. 

We got the call at 9:18. 

* * * * # 

Q. It would be a good estimate that you arrived at the 

scene at 9:30? A. Yes, a very good estimate, I would say. 

• * • * • 

226 Q. Did you examine the automobile for damages 
to the automobile? A. Yes. Do you want to know 

the damages? 

Q. Y"es. A. The left fender right at front and back was 
damaged some; the door handle was knocked off; and the 
door scratched. I don’t remember any dents on the door 
except where the handle was. 

Q. The left fender, front and back? A. Yes, sir. The 
left side of his car was damaged. That is the way I re¬ 
member it now. We don’t have that damage in the report, 
but T just remember that it was damaged on the left side 
and the handle of the door was knocked off. 
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Q. What was the condition of the door? A. It was 
scratched, but I don’t know whether or not there were any 
dents. 

Q. You don’t remember? A. I don’t remember 

227 of any, anyway. I remember that the handle was 
knocked out. 

Q. The fender had not been knocked off, had it? A. 
No. 

Q. It was just dented? A. Yes. It was damaged. 

Q. On the side? A. That is right. 

# # # • # 

228 Q. Did you notice whether or not on the plain¬ 
tiff’s automobile the fender was pushed down so that 

it would rub on the tire as it moved? A. I don’t recall 
that. 

* • • • • 

Q. This debris that was in the street— A. (Interpos¬ 
ing) On the west side of the car rail, right at the car rail, 
for a distance north of where the automobile was. 

Q. How far from the car rail? A. It was right along¬ 
side. I wouldn’t say—six or eight inches. 

Q. Six inches from the car rail? A. It was along the 
general direction of the— 

Q. (Interposing) Six inches from the car rail? A. I 
wouldn’t say. 

Q. Six inches, or a foot? A. It was alongside the car 
rail. 

Q. You know that a street car has an overhang? A. 
Eighteen inches. 

229 Q. An eighteen-inch overhang? A. Yes. 

Q. If an automobile struck a street car it would be 
about two feet from the track, would it not, because of the 
overhang? A. I do not know. 

Q. You do not know where the debris came from? A. 
No: we have no way of knowing. 

Q. You just saw this dirt on the street? A. And some 
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of the metal pieces matched up with his automobile. There 
was a hub cap. 

Q. There was a hub cap off his car? A. Yes. It was 
put on his car that night, I believe. 

Q. Do you know, outside of the hub cap, that any of this 
debris came from his car? A. I wouldn’t know. 

Q. There would not be any way that you could tell? 
There was just dirt in the street? A. I wouldn’t know. I 
don’t know how you could put it. 

# # # * • 

230 Q. Tell us about the damages to the street car. 
You said that this post was damaged. A. It had been 
banged. It had some of the paint knocked off. 

Q. The post? A. The post that comes out on an angle. 

Q. But that was the only damage that you saw? A. 
That was the only damage that I saw. 

Q. There was not any scraping along the whole length 
of the street car? A. I don’t recall of any. If there was, 
I don’t recall. 

• # • • • 

231 Mr. Boyd: If your Honor please, at this time I 
renew my motion for a directed verdict, and, in ad¬ 
dition to the grounds previously stated, I call your 
Honor’s attention to the fact that there has now been 
introduced in evidence and uncontroverted the traf- 

232 fic regulations, which provide that an automobilist 
shall ride as close to the right-hand curb as practi¬ 
cable. The uncontradicted evidence shows that if 
he had done that he could not possibly have been 
on the street car tracks. 

(Following argument upon the motion:) 

The Court: I disagree with you. I will deny the 
motion. 

• # • • 


S4 

254 Traffic and Motor Vehicle Regulations 
for the District of Columbia. 

During the course of the trial, the defendant offered in 
evidence the following traffic and motor vehicle regulations 
governing the movement of vehicles in the District of Col¬ 
umbia at the time of the accident in question, which said 
regulations were admitted in evidence without objection 
from the plaintiff: 

Section 23. Drive on Right Side of Highway. 

(a) Vehicles shall be driven upon the right half of 
the highway, and the driver shall drive as closely as 
practicable to the right-hand edge or curb of the high¬ 
way. 

Section 2S. Right-of-Way between Vehicles. 

(e) Vehicles of the Fire and Police Departments and 
ambulances shall, when responding to emergency calls, 
have the right-of-way over all traffic, * # *. Streetcars 
shall have the right-of-way upon their respective 
tracks except as to the vehicles listed above in this par¬ 
agraph. • • # 


Argument on the Prayers. 

(The following proceedings were had out of the presence 
and hearing of the jury.) 

233 The Court: Let us take up the Plaintiff’s prayers 
first. Mr. Boyd, do you object to Number 1. 

Mr. Boyd: Yes, sir, for a number of different reasons. 

# * # • • 

251 Plaintiffs Requested Instruction No. 1. 

You are instructed that the whole of Kenilworth Ave¬ 
nue, Northeast, from curb to curb is a public highway 
and that the permission given the Capital Transit Com¬ 
pany to lay rails to operate streetcars thereon does not 
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take away from the portion of the street so used, the 
character of a public highway, or give to the Capital 
Transit Company an exclusive right to the use of such 
portion of the street, but that the public using other 
vehicles may use the space beside the rails, and between 
the rails, and the rails themselves, and that when so 
used by other vehicles the streetcars of such Company 
are required to give timely notice of their approach 
to vehicles in their way in order that such vehicles may 
get out of their way, and such streetcars are subject to 
the same requirements as other vehicles and stand on 
a footing of equality with them in respect to using due 
care to avoid collision. 

236 The Court: I do not think that this prayer is 
applicable to this case and I will deny it. 

Now, Number 2: 

252 Plaintiff’s Requested Instruction No. 2. 

You are instructed as a matter of law that the plain¬ 
tiff in driving his automobile at this place had the 
right to assume that the north bound streetcar would 
be proceeding at a lawful rate of speed. If the Jury 
find from all the evidence that the streetcar at the time 
it was proceeding in a northerly direction on Kenil¬ 
worth Avenue, N. E., when it struck the automobile of 
the plaintiff was being operated at a speed in excess 
of 25 miles per hour or at a speed that was greater than 
w r as reasonable under all the circumstances shown by 
the evidence then the defendant would be guilty of 
negligence and if such negligence was the proximate 
cause of the injuries sustained by the plaintiff then 
your verdict in this case must be in favor of the plain¬ 
tiff. 

Mr. Boyd: If the Court please, with respect to 
that, it states that the Plaintiff had a right to as- 
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surne that the streetcar was proceeding at a lawful rate of 
speed. There is no evidence in this case as to what the law¬ 
ful rate of speed on Kenilworth Avenue is. 

The Court: I agree with that. I do not take judicial 
notice of municipal ordinances. 

Mr. McGann: The speed limit is 25 miles an hour. 

The Court: You are saying that, but there is no evidence 
of that. 

# * # • • 

The Court: I will denv it. 

mi 

108 The Court: We will take up Plaintiff’s third 
prayer. 

253 Plaintiff’s Requested Instruction No. 3. 

The Jury are instructed that it is the duty of persons 
in charge of streetcars operated on public streets to 
keep a diligent lookout ahead and to keep his streetcar 
under such control as a reasonably prudent person 
would do under the conditions then existing. 

If, a motorman sees a vehicle a short distance in 
front of him, on the track or so near the track as to 
be in danger of being struck by the streetcar, it is his 
duty to use reasonable care and diligence to give the 
driver of such vehicle timely warning of the approach 
of the streetcar, and to keep and to have such streetcar 
under such control that it may be stopped within a 
short distance, and to stop it, if necessary to avoid 
colliding with such vehicle. 

The Jury are further instructed that every vehicle 
upon a highway within the District during the period 
from a half hour after sunset to a half hour before 
sunrise shall be equipped with lighted front and rear 
lamps. 

# • * * # 

110 The Court: They have not been offered in evi¬ 
dence. I cannot grant the prayer. 
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237 (Following arguments on the remaining pray¬ 
ers) : 

Mr. McGann: 1 want my exception to the ones to which 
I objected. 

The Court: The record will show your objection. You 
do not need to take exception where you objected. But 
if you want one, you may have one wherever you ob¬ 
jected. 

238 Charge of the Court. 

The Court: Gentlemen of the jury: We are en¬ 
gaged in the trial of an action brought by Evans D. Gardner, 
Plaintiff, against the Capital Transit Company, Defendant. 

In this action he seeks damages for injuries which he re¬ 
ceived when his automobile was in collision with a street 
car on Kenilworth Avenue on the 22nd of August, 1943, 
about 9 :00 o ’clock in the evening. 

There appears to be no dispute that it was dark. 

239 There appears to be no dispute that it occurred on the 
day which he alleges. There appears to be no dis¬ 
pute that the collision occurred. There appears to be no 
dispute that he was injured. The dispute grows out of the 
fact that Wore a Plaintiff may recover against a Defend¬ 
ant in a case of this character, the Plaintiff must establish 
that the Defendant was negligent, and he must establish 
that by a preponderance of the evidence. A pure accident, 
without negligence on the part of a Defendant, is not ac¬ 
tionable, and, if you believe from the testimony that the 
collision in this case was of such a character, the Plain¬ 
tiff cannot recover. 

It is your duty to decide this case fairly and impartially, 
without prejudice and without sympathy. 

In the division of responsibility for the adjudication of 
controversies between citizens of this country it becomes 
the duty and is the duty of the judge who presides to pass on 
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questions of law as they arise throughout the trial, to pass 
on questions of admissibility of evidence and, at the conclu¬ 
sion of the taking of testimony and the introduction of evi¬ 
dence and after the summations of counsel, to instruct 
the jury as to the law which shall govern them in their de¬ 
liberations and in the determination of their verdict; and 
it is the duty of the jury to accept the law as given by the 
judge and to apply it to the facts as you find them from the 
evidence adduced here in open court, either from the 
240 lips of witnesses or from documents which have been 
received in evidence, or both. It is your duty to con¬ 
sider that evidence from those sources and from that evi¬ 
dence and from all reasonable inferences which you may 
deduce therefrom to determine what the facts are. 

I have already commented on the facts and I may com¬ 
ment on them as I proceed. But if I do, it is for the purpose 
of explaining and narrowing the issues for you and for the 
purpose of making them clearer to you, and not in any 
sense as invading your responsibility, and solely your re¬ 
sponsibility, under this division of responsibility to de¬ 
termine the facts. If vou think that I have anv views as to 

• * 

whether the Plaintiff or the Defendant should prevail you 
should disregard them and put them out of your mind en¬ 
tirely. 

Now, the party who asserts the affirmative of an issue 
must carry the burden of proof. The burden is established 
by the preponderance of the evidence, determined not alone 
by the greater number of witnesses testifying to a particu¬ 
lar state of facts. It means that testimony on behalf of the 
party carrying the burden must have a more convincing ef¬ 
fect upon you than that opposed to it. Preponderance of the 
evidence means the greater weight of the evidence. 

If you believe that the testimony on any essential point 
is evenly balanced, then you must find as to that point 
against the party carrying the burden of proof. 
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241 Now, as the sole judges of the facts, you are also 
the sole judges of the credibility of witnesses, and 

in weighing the testimony of witnesses it is proper for you 
to consider those factors of human nature which, with or 
without wrongful purpose or intention, may obscure the 
giving of perfectly true testimony—perfectly accurate tes¬ 
timony. Among these factors you may consider the op¬ 
portunity of the witness to know the facts about which he 
testified, the intelligence or lack of intelligence of the wit¬ 
ness as displayed on the witness stand, his ability or lack of 
ability to express to you through the medium of words what 
he has seen or heard in the past, his memory or lack of 
memory as disclosed to you on the witness stand, his con¬ 
duct and demeanor, which is often helpful in determining 
whether a party is telling the truth, his bias or lack of 
bias, his interest or lack of interest, and those other factors 
which you, in your experience, are utilized by you in de¬ 
termining truth. 

Now, in this case the Plaintiff charges that the Defend¬ 
ant was negligent in operating the street car at an exces¬ 
sive rate of speed, in failing to maintain a proper look-out, 
and in operating the street car without lights in the night 
time. 

The burden of proof is upon him to establish by a prepon¬ 
derance of the evidence, as I have defined that term to you, 
that the Defendant was negligent in one or more of those 
respects, and that such negligence was the proximate 

242 cause of the collision and the resulting injuries. 

If you find that the Plaintiff has carried that bur¬ 
den, he is entitled to recover unless the defense of contribu¬ 
tory negligence has been established, and I shall instruct 
you in a moment or two concerning that. If you find that 
the Plaintiff has not carried that burden, your verdict will 
be for the Defendant, and that will end the case. But if 
you find that the Plaintiff has carried this burden, you must 
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then take up the question of contributory negligence. In 
that case the burden is upon the Defendant, because he is 
asserting an affirmative. 

He said that the Plaintiff was contributorily negligent, 
and the burden is on the Defendant to establish by a pre¬ 
ponderance of the evidence, as I have defined that term to 
you, that the Plaintiff was negligent and that that negli¬ 
gence contributed to some degree to cause the injury, or, 
rather, the collision. If the Defendant has carried that 
burden it is entitled to a verdict at your hands, unless the 
last clear chance doctrine, concerning which you have al¬ 
ready heard discussion from counsel in their complete and 
able summations, intervenes and permits recovery by the 
Plaintiff. 

In respect to that I shall read a prayer which has been 
requested by the Plaintiff a little later on. I think that it 
would be a little more helpful to you to defer the reading of 
that until after I have read the prayers submitted 
243 by the Defendant in respect to contributory negli¬ 
gence, because this prayer comes after that in ordi¬ 
nary sequence. 

L have used the term “negligence.” Now, what is negli¬ 
gence f Negligence is the failure to use reasonable care. 
Now, what is reasonable care? Reasonable care is that 
degree of care which a person of reasonable prudence and 
foresight would exercise under similar circumstances. So, 
when you come to judge this case as to whether negligence 
has been established against the Defendant, or whether 
there was contributory negligence on the part of the Plain¬ 
tiff, vou will hear in mind that vou will test it bv what a 
reasonably prudent man of foresight would have done if he 
had been in the particular circumstances and confronted 
with the particular conditions existing according to the 
facts as you find them from the evidence in this case. 

The Defendant has requested certain instructions which 
I have granted and which state the law of the case in re- 
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spect to the matters therein referred to, and I shall now- 
read them, although I must also instruct you that you must 
consider the charge and the instructions as a whole. 

Defendant’s requested instruction Number 1, or “pray¬ 
er,” as it is sometimes called, reads as follows: 

The Plaintiff charges that the accident in this case re¬ 
sulted from the negligence of the street car operator. The 
burden of proof is upon the Plaintiff to establish that 

244 charge by a fair preponderance of the evidence. 
Unless the Plaintiff* has carried that burden, it is 

your duty to return a verdict for the Defendant, the Capital 
Transit Company. 

In a sense, that is a repetition of what I have already 
told you, and the fact that it has been repeated, of course, 
does not mean that I am laying any special emphasis on 
it, but simply that there is bound to be some repetition be¬ 
tween the Court’s general charge and special prayers that 
are requested instructions submitted by counsel. 

I shall now read Defendant’s requested instruction Num¬ 
ber 2: 

You are instructed that at the place where the collision 
took place in this case the street car had the right-of-way 
and, until some facts w’ould have suggested the contrary 
to a reasonably prudent man, the operator of the street car 
had the right to assume that the Plaintiff would yield the 
right-of-way to the street car. Now, w-hile the street car 
has the right-of-way, a preferential right-of-way, it is not 
an exclusive right-of-way, and the street car company is 
not relieved of its duty to use reasonable care. 

I shall now read you Defendant’s requested instruction 
Number 3: 

Even though you should find that the operator of the 
street car was guilty of negligence, which is denied by him, 
nevertheless if you should also find that the Plain- 

245 tiff was himself guilty of negligence which contribut¬ 
ed in any degree to the cause of the accident, then 
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tbc-re can be no recovery in this case ami it should be your 
duty to return a verdict tor the Defendant, the Capital 
Transit Company. 

That, however, is subject to the last clear chance doc¬ 
trine to which 1 have referred and to which 1 shall refer 
later on. 

I shall now read to you Defendant’s requested instruc¬ 
tion Number 4 which 1 have: 

In considering whether the Plaintiff was himself guilty 
of negligence you are instructed that if you lind that he 
violated any of the traffic regulations which have been 
read to you then such act would constitute negligence as a 
matter of law. I should add to that, however, that a viola¬ 
tion of the municipal regulation or the traffic regulation 
is of no consequence unless it was contributory in some 
degree to causing the injury found to have been suffered 
by the Plaintiff. 

1 shall now read to you Defendant’s requested instruc¬ 
tion Number 6: 

You are instructed that it was the duty of the Plaintiff 
to maintain a look-out at all times as he drove his car along 
the highwav and if vou find that he failed to do so and such 
failure was the proximate cause of the accident, then theie 
can be no recovers- in this case, and it would he vour dutv 
to return a verdict for the Defendant, the C apital 
24(> Transit Company. This, likewise, is subject to the 
last clear chance doctrine, to which l shall come. 

I might also say that it was the duty of the Defendant 
to maintain a look-out at all times as he operated the street 
ear along the tracks. 

I shall now read to you Defendant’s instruction Number 
7 which I have granted: 

You are instructed that the presence of the street ear 

tracks themselves were a signal and warning of danger 

that the street car might pass along the track from time 

to time, and if vou find that the Plaintiff failed to heed 
' » 
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such notice and warning and that such failure was a proxi¬ 
mate cause of the accident, then there can be no recovery 

in this case and it would be vour dutv to return a verdict 

* •> 

for the Defendant, Capital Transit Company. 

I shall now read to you Defendant’s requested instru- 
tion Number 8, which I have granted: 

If you iind that any witness or party has testified falsely 
with respect to any material matter about which said 
witness or party could not reasonably have been mistaken, 
then you may reject all or any portion of such witness’s 
or party’s testimony. 

I shall not read to you Defendant’s requested instruction 
Number 9, which I have granted—I shall defer reading that 
until I read the last clear chance doctrine because it 
247 is explanatory, and Defendant’s instruction Number 
10 is also explanatory of that. I will defer reading 
that and read Plaintiff’s requested instruction Number 4, 
which I have granted and which is the last clear chance 
doctrine: 

The Plaintiff in this case relies upon the doctrine known 
as the last clear chance. You need not concern yourselves 
with this doctrine unless and until you first shall have 
found that in the evidence leading up to the accident in 
question both the Plaintiff and the Defendant were guilty 
of negligence. Should you find this to be the fact, then the 
doctrine of the last clear chance may be invoked if you fur¬ 
ther find from the evidence that the following four elements 
existed: 

1. That the Plaintiff was in a position of danger; 

2. That the Plaintiff was oblivious to danger or unable 
to extricate himself from his position of danger; 

3. That the driver of the Capital Transit Company’s 
street car was aware, or, in the exercise of reasonable care, 
should have been aware of Plaintiff’s danger and oblivious¬ 
ness or inability to extricate himself from danger; 
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•there can be no recovery in this case and it should be your 
duty to return a verdict for the Defendant, the Capital 
T ran si t Company. 

That, however, is subject to the last clear chance doc¬ 
trine to which 1 have referred and to which 1 shall refer 
later on. 

I shall now read to you Defendant's requested instruc¬ 
tion Number 4 which 1 have: 

In considering whether the Plaintiff was himself guilty 
of negligence you are instructed that if you lind that he 
violated any of the traffic regulations which have been 
read to you then such act would constitute negligence as a 
matter of law. 1 should add to that, however, that a viola¬ 
tion of the municipal regulation or the traffic regulation 
is of no consequence unless it was contributory in some 
degree to causing the injury found to have been suffered 
by the Plaintiff. 

I shall now read to you Defendant’s requested instruc¬ 
tion Number 6: 

Vou are instructed that it was the duty of the Plaintiff 
to maintain a look-out at all times as he drove his car along 
the highway and if vou find that he failed to do so and such 
failure was the proximate cause of the accident, then there 
can be no recovery in this case, and it would be your duty 
to return a verdict for the Defendant, the Capital 
24(> Transit Company. This, likewise, is subject to the 
last clear chance doctrine, to which l shall come. 

I might also say that it was the duty of the Defendant 
to maintain a look-out at all times as he operated the street 
car along the tracks. 

T shall now lead to you Defendant's instruction Number 
7 which I have granted: 

You are instructed that the presence of the street car 
tracks themselves were a signal and warning of danger 
that the street ear might pass along the track from time 
to time, and if you find that the Plaintiff failed to heed 
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such notice and warning and that such failure was a proxi¬ 
mate cause of the accident, then there can be no recovery 
in this case and it would be your duty to return a verdict 
for the Defendant, Capital Transit Company. 

I shall now read to you Defendant’s requested instru- 
tion Number 8, which I have granted: 

If you find that any witness or party has testified falsely 
with respect to any material matter about which said 
witness or party could not reasonably have been mistaken, 
then you may reject all or any portion of such witness’s 
or party’s testimony. 

I shall not read to you Defendant’s requested instruction 
Number 9, which I have granted—I shall defer reading that 
until I read the last clear chance doctrine because it 
247 is explanatory, and Defendant’s instruction Number 
10 is also explanatory of that. I will defer reading 
that and read Plaintiff’s requested instruction Number 4, 
which I have granted and which is the last clear chance 
doctrine: 

The Plaintiff in this case relies upon the doctrine known 
as the last clear chance. You need not concern yourselves 
with this doctrine unless and until you first shall have 
found that in the evidence leading up to the accident in 
question both the Plaintiff and the Defendant were guilty 
of negligence. Should you find this to be the fact, then the 
doctrine of the last clear chance may be invoked if you fur¬ 
ther find from the evidence that the following four elements 
existed: 

1. That the Plaintiff was in a position of danger; 

2. That the Plaintiff was oblivious to danger or unable 
to extricate himself from his position of danger; 

3. That the driver of the Capital Transit Company’s 
street car was aware, or, in the exercise of reasonable care, 
should have been aw T are of Plaintiff’s danger and oblivious¬ 
ness or inability to extricate himself from danger; 
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4. That the driver of the street car, with the means 
available to him, was able to avoid striking the Plaintiff’s 
automobile after lie became aware, or should have become 
aware of his danger and obliviousness or inability to extri¬ 
cate himself from danger, and failed to do so. 

If you, under the instructions which I have given 

248 you, find that it is appropriate to consider the doc¬ 
trine of last clear chance, and if you further find that 

each of the four elements existed with respect to the acci¬ 
dent in question, then the negligence of the Plaintiff would 
not bar him from recovery. 

I shall now read to you Defendant’s requested instruction 
Number 9: 

The Plaintiff in this case relies upon the so-called last 
clear chance doctrine. If you find that the operator of the 
street car was not guilty of negligence, then this doctrine 
has no application and it would be your duty to return a 
verdict for the Defendant, Capital Transit Company. 

I shall now read to you Defendant’s requested instruc¬ 
tion Number 10: 

In considering whether the so-called last clear chance doc¬ 
trine is applicable, you are instructed if any one of the ele¬ 
ments which have been enumerated to you are missing, then 
it has no application, and it would be your duty to return a 

verdict for the Defendant, Capital Transit Company. 

• • • • • 

249 Now, if you gentlemen have any objections or sug¬ 
gestions which vou wish to make, other than those 

which vou have alreadv noted, vou mav come to the bench 
and do so. 

M r. Boyd: I have no further suggestions. 

Mr. McCann: 1 have no further suggestions. 

The Court: Those which you have already noted will be 
considered to be renewed. The record will so show. 

Members of the jury, you may take the case; elect your 
foreman and deliberate upon your verdict. 
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4 Verdict and Judgment. 

This cause having come on for hearing on the 7th 
day of March, 1945, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Leo D. Ritter Harry F. Bachman 

James J. O’Donnell Robert 0. Engle 
Charles E. Langley William E. Garrison 
Jacob Miller John R. Meloy 

Edward B. Fristoe Charles E. Green 

Reginald B. Pfeifer James F. Armiger 
who, after having been duly sw’orn to well and truly try 
the issues between Evans D. Gardner, plaintiff, and Capi¬ 
tal Transit Company, defendant, and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 8th day of March, 1945, that they find for 
the defendant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

CHARLES E. STEWART, 
Clerk, 

By Stafford R. Grady, 

Deputy Clerk. 

By direction of 
Justice David A. Pine. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9046. 


Evans D. Gardner, Appellant, 
v. 

Capital Transit Company, a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a judgment entered on a verdict 
rendered in favor of appellee, Capital Transit Company, 
hereinafter designated as defendant, in a personal injury 
action instituted by appellant, Evans D. Gardner, herein¬ 
after designated as plaintiff, following a collision between 
an automobile operated by him and a streetcar owned and 
operated by defendant. The accident happened on August 
22, 1943, at about 9 p.m., at which time it was admittedly 
dark. Plaintiff was driving south toward the City on Kenil¬ 
worth Avenue. Defendant’s streetcar was proceeding north 
toward the District line. At this place there is but one 
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II. 

Plaintiff’s second point relates to the trial court’s refusal 
to take judicial notice of the municipal ordinance regulating 
the speed of vehicles. The action of the Court was taken in 
denying a requested instruction containing, among other 
things, a statement that the speed limit governing street¬ 
cars at the place of the accident was 25 miles per hour. 

Plaintiff relies upon cases holding that District Courts of 
the United States may take judicial notice of the statutes 
of a state, from which it follows, of course, that if a speed 
limit is established by statute, judicial notice thereof may 
be had. On the other hand, it has frequently been stated by 
this Court that municipal regulations rest on a different 
footing and may not be judicially noticed. District of Co¬ 
lumbia v. Petty, 37 App. D. C. 156, Aff’d. 229 U. S. 593: 
Richards v. Davidson 45 App. D. C. 395, 402; Tripp v. Dis¬ 
trict of Columbia, 69 App. D. C. 400, 102 Fed. (2d) 264. 

It is noteworthy that when the Trial Court indicated that 
judicial notice of the ordinance could not be taken, plaintiff 
did not seek to reopen his case to introduce in evidence the 
ordinance relied upon—apparently content that the sup¬ 
posed error of the Court was more valuable to him than the 
evidence available. (R. 86) This observation is particu¬ 
larly significant in view of plaintiff’s present argument that 
“a judge is not to shut his eyes to what everybody else of 
intelligence knows.” Does plaintiff not by this concede that 
the jury probably applied what he asserts to be the speed 
limit? Can he then be heard to .complain that the Court's 
action prejudiced his cause? 

The Court did charge the jury regarding plaintiff’s claim 
of excessive speed, and stated that if proved, plaintiff 
would have made out his case. (R. 89) 

m. 

In plaintiff’s third point he complains of the refusal of 
the Trial Court to grant his requested instruction number 3. 
In support of his argument plaintiff cites many cases to the 
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effect that the operator of a streetcar is under a duty to 
maintain a lookout ahead. 

Neither the Lower Court nor the defendant ever took 
issue with plaintiff’s version of that aspect of the law. The 
Court charged the jury of defendant’s duty in this regard. 
(R. 81) 

The requested instruction was denied because it was de¬ 
fective in many other respects. 

The second paragraph of the instruction appears to be 
an attempted statement of the doctrine of last clear chance, 
omitting several of its essential elements. No mention is 
made of the requisite element of plaintiff’s oblivion or lii> 
inability to extricate himself or of the fact that defendant's 
dutv under the doctrine is time from the moment he ol>- 
serves or should observe plaintiff’s oblivion or inability to 
extricate himself. 

Furthermore, the prayer as drawn would impose the duty 
of an insurer upon the defendant. In the second paragraph 
of the tendered instruction it is stated that “if a motorman 
sees a vehicle a short distance in front of him * * # it is bis 
duty * * * to keep and to have such streetcar under such con- 
1 rol that it may be stopped within a short distance, and to 
stop it, if necessary to avoid colliding with such vehicle.” 
If this be the law a motorman must avoid colliding with a 
vehicle on his tracks •regardless of his ability to do so. 

The Court did instruct the jury in terms correctly defin¬ 
ing the doctrine of last clear chance, stating that if the ele¬ 
ments were present and defendant’s motorman nevertheless 
collided with plaintiff, then plaintiff could recover. (R. 03, 
04) 

In addition, the third paragraph of the requested instruc¬ 
tion called upon the Court to take judicial notice of a munic¬ 
ipal regulation requiring streetcars to be equipped with 
lights during certain hours of the day. This the Court 
could not do for the reasons indicated above. The Court 
did instruct the jury regarding plaintiff’s claim that defen¬ 
dant was negligent in operating the streetcar without lights 
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in the night-time, and stated that if proved plaintiff would 
have made out his case. (R. 89) 

IV. 

In plaintiff’s fourth point he argues that the verdict was 
contrary to the weight of the evidence. 

From the admitted fact that after the accident the auto¬ 
bile and streetcar were a considerable distance apart, per¬ 
haps 300 feet, plaintiff contends that the vehicles having met 
in what he would have the Court believe was a “head-on” 
collision, the much heavier streetcar would of necessity have 
stopped the movement of the lighter automobile. As a con¬ 
sequence, he argues that the distance between the vehicles 
must be attributed to the movement of the streetcar after 
the impact. The testimony of the witnesses to the contrary 
is said to be inconsistent with the laws of physics and there¬ 
fore entitled to no weight. 

Plaintiff’s argument, even if sound, would be devoid of 
all factual and legal consequences. 

Although plaintiff does not so say, it may be assumed that 
his argument is designed to show that since the streetcar 
went 300 feet after the accident it must have been traveling 
at a high and excessive rate of speed. But such is a non 
sequitur. Had the accident been head-on, the jury could 
well have inferred that the stopping distance was attribut¬ 
able to the stunning effect of the accident upon the motor- 
man, or his dislodgment from the controls, or the breaking 
of air pipes used in the brake mechanism, aud that it was 
not indicative of excessive speed. 

But even if plaintiff’s contention does prove that the 
streetcar was driven at excessive speed, as was forcibly ar¬ 
gued on his behalf to the jury, it does not follow that the 
verdict should have been in his favor. Questions of con¬ 
tributory negligence were properly submitted to the jury 
without objection from plaintiff, and under the evidence the 
jury could and probably did find that plaintiff was himself 
guilty of negligence, foreclosing any right to recover. 
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Beyond this, the evidence does not support plaintiff’s 
basic premise that this was a head-on collision. It is true 
that the vehicles were proceeding in opposite directions, but 
the testimony clearly indicates that the automobile scraped 
along the side of the streetcar. Although in his brief filed 
in this Court plaintiff characterizes the accident as having 
been “head-on”, in his testimony at the trial he stated that 
his automobile scraped along the whole length of the street¬ 
car. (R. 5) The damage to his car was not to the front but 
along the left side (R. 6), and the front wheels and steering 
gear were apparently not injured as shown by Witness Wag¬ 
ner that after the accident he pushed the automobile to the 
curb and found that the fenders were not pressed down on 
the tires and that it steered easily and without trouble. (R. 
74) Furthermore, the only injury suffered by plaintiff was 
to his left elbow which was probably resting on or extend¬ 
ing beyond the windowsill of the left door of his car. The 
testimony of practically every other witness indicates that 
the automobile scraped along the side of the streetcar. 

As to the testimony regarding the speed of the streetcar 
and the distance it went after the impact, Witness Smith 
stated that it was going at a “normal or a rather slow 
speed” and stopped “almost immediately.” (R. 46, 47) 
Witness Boswell stated it was traveling at “usual speed” 
and that it did not go “so very far” after the impact. (R. 
49, 50) Motorman Zinn testified that the streetcar was 
traveling at 15 miles per hour and stopped in 25 feet. (R. 
52, 55) Witness Frank testified that it was traveling at a 
“normal speed.” (R. 62) Witness Trozza said that it was 
not going “very fast” (R. 64), as did Witness Sickles. (R. 
66) Witness Reuss stated that it “was not going very 
fast” and that the automobile went “quite a distance”— 
estimated at “half a block”—after the collision, and that 
the streetcar stopped in about “15 feet.” (R. 68) Witness 
Wagner estimated that the streetcar was traveling “15 to 
possibly 18 miles per hour” and went about 100 feet after 
the impact, whereas the automobile went about 200 feet. 
(R. 72, 73) 
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On the other questions of alleged negligence as well there 
was not only evidence to sustain the verdict but the evidence 
in support thereof was in fact overwhelming. 

In support of the claims that streetcar was operated with¬ 
out lights and that motorman did not maintain a diligent 
lookout or give warning of his approach, plaintiff offered no 
evidence aside from his own testimony and that of three per¬ 
sons in his automobile who were either his intimate friends 
or related to him. In support of the defense, in addition to 
the crew of the streetcar, a number of totally disinterested 
witnesses were called. Witnesses Smith (R. 46), Boswell (R. 
49), Frank (R. 62), Trozza (R. 64), Sickles (R. 65), Reuss 
(R. 67) and Wagner (R. 71) testified that the lights of the 
streetcar were lit as they boarded it at different points 
along its route. Police Officers Eppard (R. 40), Wolff (R. 
76) and Houff (R. 79) testified that the lights were still lit 
when they arrived on the scene to investigate the accident 
some minutes after it had occurred. 

Witnesses Smith (R. 46, 47), Boswell (R. 50) and Reuss 
(R. 68) testified that the motorman sounded his gong and 
reduced the speed of the streetcar prior to the collision 
which, of course, would be inconsistent with the contention 
that he did not maintain a lookout. 

Findings of a jury supported by evidence are binding on 
a reviewing court. Morgan v. Adams , 29 App. D. C. 198. 
Error Dismissed 211 U. S. 627; American Ice Co. v. Moore- 
head. 62 App. D. C. 266, 66 Fed. (2d) 792. And a verdict 
rendered on conflicting evidence will not be disturbed. Lock- 
wood v. Rucker. 40 App. D. C. 422, Cert. Den. 231 IT. S. 753; 
Costinett v. Plaza Hotel Co.. 41 App. D. C. 80; Friedman v. 
Decatur Corp., 77 U. S. App. D. C. 326, 135 Fed. (2d) 812. 
A contention that a jury verdict is contrary to the weight of 
the evidence is inappropriately addressed to an appellate 
court. Washington & G. Ry. Co. v. Adams, 11 App. D. 0. 
396. 

Plaintiff argues that the accident could not have hap¬ 
pened in the manner explained by the motorman. Ohvi- 
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ously the motorman was confused or unable to accurately 
estimate distances, making some of his testimony valueless. 
However, the motorman was just another witness whose 
testimony the jury was privileged to ignore. Had he been 
one of the parties to the suit, which he was not, his testi¬ 
mony still would not have been conclusive as to his cause 
or defense. Alamo v. Del Rosario. 69 App. D. C. 47, 98 Fed. 
(2d) 328. 

CONCLUSION. 

There is no basis for reversal of the judgment entered 
below and it should therefore be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward B. Williams, 

810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellant. 




